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College of +cinl
Victoria Key principles.

First-hand hearsay

Section 59 (The hearsay rule - exclusion of hearsay evidence)

(1) Evidence of a previousrepresentationmade by a person is not admissible to prove the existence of a fact
that it can reasonably be supposed that the person intended to assert by the representation.

(2) Such afactisin thisPart referred to asan asserted fact.

(2A) For the purposes of determining under subsection (1) whether it canreasonably be supposed that the
person intended to assert a particular fact by the representation, the court may haveregard to the
circumstancesin which the representation was made.

Note: Subsection (2A) was inserted as aresponse to the decision of the Supreme Court of New South Wales
inRvHannes(2000) 158 FLR 359.

Section 60 (Exception - evidence relevant for a non-hearsay purpose)

(1) The hearsay rule does not apply to evidence of a previous representation that isadmitted because it is
relevant for a purpose other than proof of an asserted fact.

(2) Thissection applies whether or not the person who made the representation had personal knowledge of
theasserted fact (within the meaning of section 62(2)).

Note: Subsection (2)wasinserted asaresponse to the decision of the High Court of Australiain Lee v The
Queen (1998) 195 CLR594.

(3) However, this sectiondoes not apply in a criminal proceeding to evidence of an admission.

Note: The admission mightstill be admissible undersection 81 as an exception to the hearsay ruleifitis
"first-hand" hearsay—see section 82.

Section 62 (Restriction to “first-hand” hearsay)

(1) Areferencein this Division (other than in subsection(2)) to a previous representation isareferencetoa
previousrepresentation thatwas made by a person who had personal knowledge of an asserted fact.

(2) A person has personal knowledge of the asserted fact ifhis or her knowledge of the fact was, or might
reasonably be supposed to have been, based on something that the person saw, heard or otherwise
perceived, other thana previousrepresentation made by another person about the fact.

(3) For the purposes of section 66A, a person has personal knowledge of the asserted factifitisa fact about
the person'shealth, feelings, sensations, intention, knowledge or state of mind at the time the
representation referred toin that sectionwasmade.
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Section 63 (Exception - civil proceedings if maker notavailable)

(1) This section appliesin acivil proceeding ifa person who made a previousrepresentationis not available
togiveevidence aboutan asserted fact.

(2) The hearsay rule does not apply to—

(a) evidence of the representation that is given by a person who saw, heard or otherwise perceived
therepresentation being made; or

(b)a document so far asit contains the representation, or another representation to which it is
reasonably necessary torefer in order to understand the representation.

Notes:
1 Section 67 imposes noticerequirementsrelating to this subsection.

2 Clause 4 of Part 2 of the Dictionaryis about the availability of persons.
Section 64 (Exception - civil proceedings if maker available)

(1) Thissection appliesin acivil proceeding if a person who made a previousrepresentationisavailable to
giveevidence aboutan asserted fact.

(2) The hearsay rule does not apply to—

(a) evidence of the representation that is given by a person who saw, heard or otherwise perceived
therepresentation being made; or

(b) a document so far asit contains the representation, or another representation to which it is
reasonably necessary to refer in order to understand the representation—

if it would cause undue expense or unduedelay, or would not be reasonably practicable, to call the person
who made the representationto give evidence.

Note: Section 67 imposes notice requirementsrelating to this subsection. Section 68 is about objections to
notices that relate to thissubsection.

(3) Ifthe person who made the representation hasbeen oristo be called to give evidence, the hearsayrule
doesnot apply to evidence of the representation that is givenby—

(2) that person;or
(b) a person who saw, heard or otherwise perceived the representation being made.

(4) A document containing a representation to which subsection (3) applies must not be tendered before the
conclusion of the examinationin chief of the person who madethe representation, unless the court gives
leave.

Note: Clause 4 of Part 2 of the Dictionaryis about the availability of persons.
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Section 65 (Exception - criminal proceedings if maker notavailable)

(1) This section appliesin a criminal proceeding if a person who made a previous representation isnot
available to give evidence about an asserted fact.

(2) The hearsay rule does not apply to evidence of a previous representation that is given by a person who
saw, heard or otherwise perceived therepresentation being made, if the representation—

(a) was made under aduty to make that representation or to make representations of that kind; or

(b) was made when or shortly after the asserted fact occurred and in circumstances that make it
unlikely that the representation is a fabrication; or

(c)wasmadein circumstances that make it highly probable that therepresentation is reliable; or
(d) was—
(i) against the interests of the person who madeit at the time it was made;and

(ii) madein circumstances that make it likely that the representationisreliable. Note
Section 67 imposes notice requirementsrelating to this subsection.

(3) The hearsay rule does not apply to evidenceof a previous representation made in the course of giving
evidencein an Australian or overseas proceeding if, in that proceeding, the accused in the proceeding to
which this section isbeing applied—

(a) cross-examined the person who madethe representationabout it; or

(b) had areasonable opportunity to crossexamine the person who made the representation aboutit.

Note: Section 67 imposes notice requirements relating to this subsection.

(4) Ifthereismore than one accused in the criminal proceeding, evidence of a previousrepresentation that—
(a)is given in an Australian or overseas proceeding; and
(b)is admittedintoevidence in thecriminal proceeding because of subsection (3)—

cannot be used against an accused who did notcross-examine,and did not have areasonable
opportunity to cross-examine, the person about the representation.

(5) For the purposes of subsections (3) and (4),an accused is taken to have had areasonable opportunity to
cross-examine a person if the accused was not present at a time when the crossexamination of a person
might have been conducted but—

(a) could reasonably have been presentat that time;and
(b)if present could have cross-examined the person.

(6) Evidence of the making of arepresentation to which subsection (3) applies may be adduced by producing
a transcript, or arecording, of the representation that isauthenticated by—

(a) the person to whom, or the court or other body to which, the representation was made; or

(b)ifapplicable, theregistrar or other proper officer of the court or other body to which the
representation was made; or
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(c) the person or body responsible for producing the transcriptor recording.

(7) Withoutlimiting subsection (2)(d), a representation is taken for the purposes of that subsection to be
against theinterests of the person who madeitifit tends—

(a) todamage the person's reputation; or

(b) to show that the person has committed an offence for which the person hasnot been convicted;
or

(c) to show that the person isliablein an action for damages.
(8) The hearsay rule does not apply to—

(a) evidence of a previousrepresentationadduced by an accused if the evidence is given by a person
who saw, heard or otherwise perceived therepresentation being made; or

(b)a document tendered as evidence by an accused so far asit containsa previous representation, or
another representation to whichit isreasonably necessary to refer in order to understand the
representation.

Note: Section 67 imposes notice requirements relating to this subsection.

(9) Ifevidence of a previousrepresentationabout amatterhasbeen adduced by an accused and has been
admitted, the hearsayrule does notapply to evidence of another representationabout the matter that—

(a)is adduced by another party; and
(b)is given by a person who saw, heard or otherwise perceived the otherrepresentation being made.

Note: Clause 4 of Part 2 of the Dictionaryis about the availability of persons.
Section 66 (Exception - criminal proceedings if maker available)

(1) Thissection appliesin a criminal proceeding if a person who made a previousrepresentation is available
togiveevidence aboutan asserted fact.

(2) The hearsay rule does not apply to evidence of the representation thatis given by the person who made
therepresentation or a person who saw, heard or otherwise perceived the representationbeing made if—

(a) the person who made the representation hasbeen oristo be called to give evidence; and
(b) either—

(i) when the representation was made, the occurrence of the asserted fact was fresh in the
memory of the person who made the representation; or

(ii) the person who made the representation isa victim of an offence to which the
proceedingrelatesand was under the age of 18 years when the representation was made.

Note: Subsection (2)differs from the Commonwealth Actand New South Wales Act.

(2A) In determining whether the occurrence of the asserted fact was fresh in the memory of a person, the
court may takeinto account all matters thatitconsidersarerelevantto the question,including—

(a) thenature of the event concerned; and

(b) the age and health of the person;and
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(c) the period of time between the occurrenceof the asserted fact and the making of the
representation.

Note: Subsection (2A) was inserted as a response to the decision of the High Courtof Australiain Grahamv
The Queen (1998)195 CLR 606.

(3) Ifa representation was made for the purpose of indicating the evidence that theperson who madeit
would be able to givein an Australian or overseas proceeding, subsection(2) doesnot apply to evidence
adduced by the prosecutor of the representation unless the representation concerns the identity of a person,
placeor thing.

(4) A document containing a representation to which subsection (2) applies must notbe tendered before the
conclusion of the examinationin chief of the person who madethe representation, unless the court gives
leave.

Note: Clause 4 of Part 2 of the Dictionaryis about the availability of persons

Section 66A (Exception - contemporaneous statementsabout a person’s health

The hearsay rule does not apply to evidence of a previous representation made by a person if the
representation was a contemporaneous representation about the person's health, feelings, sensations,
intention, knowledge or state of mind.

Section 67 (Notice tobe given)

(1) Sections 63(2), 64(2) and 65(2), (3) and (8) do notapply to evidence adduced by a party unless that party has
given reasonable notice in writing to each other party of the party'sintention to adducethe evidence.

(2) Notices given under subsection (1) are to be given in accordancewith anyregulations or rules of court
made for the purposes of this section.

(3) Thenotice muststate—

(a) the particular provisions of this Division on which the party intends torelyin arguing that the
hearsay rule doesnot apply to the evidence;and

(b)if section 64(2) issuch a provision—the grounds, specified in that provision, on which the party
intendstorely.

(4) Despite subsection (1), if notice hasnot been given, the court may, on the application of a party, direct
that one or more of those subsectionsis to apply despite the party's failure to give notice.

(5) Thedirection—
(a)is subject to such conditions (if any) as the court thinks fit; and

(b)in particular, may provide that,in relation to specified evidence, the subsection or subsections
concerned apply withsuchmodifications as the court specifies.
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Statement of the rule

Thehearsay rule(ss9)

Evidence of a previous representation is not admissibleis prove afact that it can reasonably be supposed that
the person intended to assertby the representation (‘the asserted fact’).

A previous representation is arepresentationmade other than in thecourse of giving evidence in that proceeding.
Exception-Dual use(s60)

The hearsay rule does not apply to previous representations admitted for a purpose other than proof of the
asserted fact.

Exception-First-hand hearsayin civil proceedings(ss 63 and 64)

The hearsay rule does not apply in civil proceedings to evidence of a previousrepresentation given by a personwho
saw, heard or otherwise perceived the representations being made if:

1. Theperson whomadethe previousrepresentation is notavailable to give evidence about the asserted fact
(s 63(2)); or

2. Theperson whomade the previousrepresentation is available to give evidence about the asserted fact, but
itwould cause undue expense or delay, or would not be reasonably practicable, to call that person (s 64(2);
or

3. Theperson whomadethe previousrepresentation has been or will be called to give evidence (s 64(3)).

The hearsay rule also does not apply in civil proceedings to evidence of previous representations given by the
person who made the previous representations.

Exception -First-hand hearsayin criminal proceedings (ss 65 and 66)

Person whomade previousrepresentation not available

The hearsay rule does not apply in criminal proceedings to evidence of a previous representation given by a person
who saw, heard or otherwise perceived the representationbeing made if the person who made the representation
is not available to give evidence and the representation:

(a) was madeunderaduty tomake thatrepresentationor representations of that kind;
(b) was made
a. whenorshortly after the asserted fact occurred and
b. incircumstancesthat makeit unlikely thattherepresentation is a fabrication;
(c) was madein circumstances that makeit highly probable that the representationis reliable; or
(d) was
a. Againsttheinterest ofthe personwhomadeitat the timeit was madeand
b. madein circumstances that makeitlikely that the representationis reliable (s 65(2)).
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Arepresentation may be against theinterest of the personwho made it for any reason, including it if it tends to:

(a) damagethe person’s reputation;or
(b) show that the personhas committed an offence for which they have not been convicted;
(c) show that the personis liablein an action for damages (s 65(7)).

The hearsay rule does not apply in criminal proceedings to evidence of a previous representation madein an
Australian or overseas proceedingif the accusedin the current proceeding:

(a) cross-examined the personwho made the representation about the representation; or
(b) had areasonable opportunity to cross-examine the personwho made the representation about the

representation (s 65(3)).

The hearsay rule does not apply in criminal proceedings to evidence of a previous representation adduced by the
accused from a person who saw, heard or otherwise perceived the representationbeing made (s 65(8)).

Person whomade previousrepresentation available

The hearsay rule does not apply in criminal proceedings to evidence of a previous representation given by the
person who made therepresentation or a person who saw, heard or otherwiseperceived the representation being
madeif-

(@) thepersonwhomadetherepresentationhas been or will be called to give evidence;and
(b) therepresentation:
a. wasmadeatatimewhen the occurrence of the asserted fact was fresh in the memory of the person
who made the representation; or
b. was madeby thealleged victim of an offence charged in the proceeding, and the alleged victim
was under 18 at the time of making therepresentation; and
(c) therepresentation:
a. wasnot made for the purpose ofindicating the evidence the person would be able to give in an
Australian or overseas proceeding; or
b. concerns theidentityofaperson, place or thing.

Exception -statements abouthealth, feelings and states of mind (s 66A)

The hearsay rule does not apply to a previous representation which wasa statementabout the person’s current
health, feelings, sensations, intention, knowledge or state of mind.

Notice requirements

A party seeking to adduce hearsay under ss 63(2),64(2), 65(2),(3) or (8) mustgive reasonable notice of its intention
toadduce theevidence.
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Considerations

General considerations

Applying the hearsay rule requires the court to first identify how the evidenceisrelevant. If the evidenceis
relevant and admissible for anon-hearsay purpose (suchas to prove the previous representation was made, rather
than to proveit was true), thenit can also be used for ahearsay purpose as evidence that thestatement is true (s
60).

Where the making of the original statementwas relevant for anon-hearsay purpose (suchas the making ofa
threat), arecounting of that statement to a third party becomes first-hand hearsay, rather than second-hand
hearsay (R v Lindholm[2019] VSC726, [19]-25]).

While s 136 allows a court tolimitthe use of evidence, it is not appropriate to use s 136 automatically tolimit the
hearsay use of evidence admitted under an exception by reference to how the common law treated certain types of
evidence (Papakosmasv The Queen (19996) 196 CLR 297, [39]{40], [74]).

The exceptions in ss63 to 66 arelimited to first-hand hearsay. This refers to hearsay where the person who made
therepresentation had personal knowledge of the asserted fact. A personhas personal knowledge if their
knowledge was, or might reasonably be supposed to have been, based on what they saw, heard or otherwise
perceived, other than a previous representation by another person about the fact (s 62).

Section 44 regulates the process of cross-examining one witness about another person’s previous representations.
If the previous representation was made verbally, it may only be the subject of cross-examination if the statement
has been or will be admitted. If the previousrepresentation is contained in adocumentand will not be admitted,
then the document must be produced to the witness, the withess musthaveachance toread orlisten to the
document without others hearing the contents of the document, and the withess mustthen be askedifhe or she
stands by the evidence he or she has given.

Whenis aperson available to give evidence?

Several hearsay exceptions depend on whether the person who made the previousrepresentation is available to
giveevidence.

A personis not available if they meet any of the circumstanceslisted in Evidence Act 2008 Dictionary, clause 4, which
provides an exhaustive list of when a personis unavailable to give evidence about a fact. Thelist includes where

the personis:

e dead
¢ physicallyormentallyunable to give the evidence and it is not reasonably practicable to overcome that
inability

e notcompetent to give the evidence (unless incompetence is due to s 16 —judges and jurors)

¢ notpermitted to give the evidence, whether due to a provision of the Evidence Act or otherwise

¢ all reasonable steps have been taken by the calling party to find and secure the witness’ attendance
without success
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o all reasonable steps have been taken by the calling party to compel the witness to give evidence without
success

A person whois not compellable (such as due to s 18) to give evidence is not available (Fletcherv The Queen(2015) 45
VR 634).

Aperson whois called and refuses to give evidence, whether due to a privilege or under threat of contempt, is not
available (R v Darmody (2010)25 VR 209).

Courts will strictlyapply the requirementthat all reasonable steps be taken. This will be assessed on the facts of
the case(Sio v The Queen (2016) 259 CLR 47; Tsamis v State of Victoria (No6) [2019] VSC591).

Criminal proceedings where the person who made the previous representation is not available

The exceptions in s 65(2) must be considered and applied on arepresentation by representation basis. While
context is relevant, and there may be some overlapin representations and circumstances, the exceptions cannot be
applied to aseries of representations holistically (Sio v The Queen (2016) 259 CLR 47, [57],[59], [61]; Prasad v The Queen
[2020] NSWCCA 349, [89]{94]).

To satisfy the exceptionsin s 65(2), the party calling the witness mustestablish the conditionsin paragraphs(a),
(b), (c) or(d) on the balance of probabilities (s 142).

Paragraph (b) requires the court to make anormative judgment about the delay between the occurrence of the
asserted fact and the making of the representation. This requires evidence that allows the court to judge the extent
of that delay, and for the court to consider the nature of the event and how long a memory of that eventis likely to
remain clear (R v Mankotia [1998] NSWSC 295; Azizi v The Queen [2012] VSCA 205, [47]).

Paragraphs (c) and (d) require the court to be affirmatively satisfied that the circumstances make it highly probable
or likely that the representation wasreliable. A focus on circumstances that may make the representation
unreliable may be a distraction. Instead, the partyneeds to pointto circumstances that make the representation
reliable despiteits hearsay character (Siov TheQueen (2016) 259 CLR 47, [63]-[71]).

Section 65(3) provides a means for evidence given at acommittal hearing to be used in the higher courtsif the
witness becomes unavailable between committal and trial, provided the defence either cross-examined the witness

or had areasonable opportunity to do so(see Snyderv The Queen [2021] VSCA 96).

Criminal proceedings where the person who made the previous representation is available

In deciding whether the asserted fact was freshin the memory of the witness, the court musttakeinto accountall
relevant matters, induding:

(a) Thenatureof theevent;

(b) Theage and health of the person;

(c) Theperiod oftime between the occurrence of the asserted fact and the making of the representation (s
66(2A)).
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The courtis not limited to a temporal comparison, and musttakeintoaccountthat the occurrence of some events
(especially repeated traumatic events) may remain fresh in the memory for longer than others (ISJv The Queen (2012)
38 VR 23, [48]; Rv Bauer(2018)266 CLR 56, [89)).

The operation of s 66 depends on the availability of the person who made therepresentation. Itis notnecessary
that the person who heard the representation give evidence, but the absence of confirmation from the other person

may affect the weight given to the evidence (Barrowv The Queen[2020] VSCA 102, [75]).

Section 66(2)(b)(ii) is a child-specifichearsay exception that applies where the alleged victim was under 18 when he
or shemadetherelevant representation.

Potential unreliability of hearsay evidence

Hearsay evidenceis recognised as a ‘evidence of akind that may be unreliable’ and which mayneed to be treated
with caution (Evidence Act 2008 s 165 (civil); Jury Directions Act 2015 s 32 (criminal)). Common dangers of hearsay
evidenceinclude:

e Faultsin the perception, recollection and narration of the person who made the hearsay statement, and
the person who reported the terms of the hearsay statement

¢ Riskthat memoriesofwhatis heard are less reliable than memories of what is seen

o Thatthestatement was not made in a court environment, which mayincreasethe pressures on a person to
makeafalse statement

¢ Inability to cross-examine the maker of the statement

o Inability for the finder of fact to assess the context and context of the statement(R v Nemeth [2002]
NSWCCA 281, [7]-[10]; Brown v The Queen[2006] NSWCCA 69).
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