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THE ABORIGINAL ENGLISH IN THE COURTS PROJECT
SECTION 1

This section contains the following:

A) Overview of the use of Aboriginal English (AH) the courts;
B) Introduction;

C) Objectives of this report.

A) OVERVIEW OF THE USE OF ABORIGINAL ENGLISH (AE) I N THE
COURTS

The overall objective of this report is to collatérmation about Aboriginal English i
order to inform future staff training and resourdes people working in the court
including solicitors and Magistrates.
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Aboriginal English in Court

Aboriginal English (AE) has been recognised asrmfof English which differs from

Standard Australian English (SAE) in a number ghgicant ways. This exploratory
research project developed a checklist of diffemaracteristics of AE. This checklist
was used to assess how commonly AE was used iM#ggstrates’ Courts and the
Koori Courts of regional and metropolitan Victoria.

The results indicated that while there were mangngdes of AE being used, it was
more common in the Koori Court than in the MagigsaCourt. This may indicate that
one of the success factors in the operation oKthai Court is the greater use of AE.

In the Koori Court, Elders used more examples of th&n clients did. This may be
connected to the age or cultural status of thergldad the clients. It may also reflect
that the Elders may feel more comfortable in thercenvironment than clients.

Magistrates who were observed in the MagistratesirCused less examples of AE
than those observed in the Koori Court. This cduddlinked to one or more of the
following: the different structure of the two casirthe different skills of the individual
Magistrates, the level of interaction between thdeE and the Magistrates as well as
the Magistrate’s varying levels of knowledge of AE.

Solicitors in the Victorian Aboriginal Legal Sereic(VALS), who were observed
during this study, used a similar level of AE intlbgourts and were familiar with most
of the AE checklist items (see Appendices C-D).

An aspect of AE that is difficult to study or obgeris the extent to which clients are
saying ‘yes’ to questions when the answer may b&on ‘not sure’ or something else
(i.e. gratuitous concurrence). In attempting tol degh this, previous linguistic-based
research has suggested that asking indirect quedtiather than direct) may be a better
way to gain an understanding of what is happenmthis questioning approach could
have relevance for most AE-SAE interactions. legal context, police and solicitors,



when gathering evidence or taking instructions migleduce their risk of
misunderstanding by learning to recognise and use A

This research supports the proposition that AErévgdent in the court setting but the
understanding of it and the utilisation of it variacross different groups and in
different settings. This study highlights the imjamice of training people who work in

the legal system about AE and the need for comigitesearch into how people use AE
in this setting.

B) INTRODUCTION

There are many Indigenous Australian people inwbst and north of Australia who
speak no English or speak SAE as a second orléngliage. There have been calls for
better interpreter services and more bilingual atlan. Bilingual education funding
has been cut.However, language problems are wider and morelesuhan this.
Language issues extend across Australia and in@odéh East Australian Aboriginal
people who speak English.

In South East Australia, most Aboriginal people @asumed to speak SAE. Some non-
Indigenous Australian people mistakenly assumetthsitmeans Aboriginal culture and
language forms are no longer relevant to theselpebtpvarying degrees South East
Australian Indigenous people speak a mix of AE &&E. Linguists such as Eades
(1997) tell us that the differences in grammar ar@hning between this language and
SAE are not immediately obvious to the average lsgeaf either language. Their
apparent similarities mean that AE, in any of dasnis, does not lend itself to formal
interpretation.

There are attempts in some regions to record ajuyergate Indigenous Australian
languages which were previously commonly used.

Speaking SAE and retaining cultural values andebekire not opposed to each other.
There is considerable evidence that AE is diffefrerhany important respects to SAE
as a result of the influence of culture and history

Some understanding of AE would be useful for any-hmaligenous Australian person.
The SAE speaker needs to have some knowledge s# thiferences if communication
with AE speakers is going to be effective. Thera articular irony for lawyers in that
an impersonal demeanour, direct questioning aqdess for exact dates, times and
distances are commonly used to ‘get at the fakteiwever, when dealing with AE
speakers, these strategies may create obstadeslénstanding the events which have
occurred.

! The article included as Appendix A provides angeknt explanation of the importance of bilingual
education.

2 The Victorian Aboriginal Languages Corporation iactive in this endeavour. See
http://www.vaclang.org.adbr more information.




C) THE OBJECTIVES OF THIS REPORT

Objective 1
To summarise the key points in tHeman Rights and Equal Opportunity Commisg

Reportby the Aboriginal and Torres Strait Islander Sbdizstice Commissioner T?Jr
s

Calma (2007)Queensland Aboriginal English RepoHEades (2000), Sally McAda
Report (2002) Aboriginal English: A Cultural Readelday Arthur (1996) an&oori
English Irruluma Guruluwini Enemburu (1989) in a form whiwill be useful for|
solicitors and paralegal staff in legal services.

Objective 2

To identify some of the key differences betweenaki SAE and to discuss the imp
that these differences can have on the communicatiat takes place betwes
Indigenous Australians, court officials, solicit@sd Magistrates.

Objective 3

To observe pre-court solicitor/client interviewsolving Indigenous Australian clien
at both the Koori Court and at the Magistrates’ £dat various locations includin
Melbourne, Broadmeadows and several regional loestiincluding Swan Hill
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Geelong, Ballarat and Shepparton) in order to caepad contrast the use of AE and

SAE in each of these legal settings.

Objective 4

To observe court cas@svolving Indigenous Australian clients in bothetKoori Court
and at the Magistrates’ Court (at various locationgluding Melbourne
Broadmeadows and several regional locations inetu@wan Hill, Geelong, Ballara
and Shepparton in order to compare and contrastigheof AE and SAE in each
these legal settings.

Objective 5

To ask solicitors, court workers, including Eld€et the Koori Court) and VALS

Indigenous Australians in a court setting, withpadfic view to ascertain whether the

Client Service Officers (CSOs) about their thoughiisthe use of AE and SAE Wijyh

court setting affects the language that is chosenorder to communicate with
Indigenous Australian person.

Objective 6

To identify some of the common language difficuidtighich occur between Indigeno
Australian clients and solicitors when both AE @&&E are used to varying degrees.

Objective 7

To identify possible solutions to address the comtanguage difficulties which occl
between Indigenous Australian clients and solisitwhen both AE and SAE are us
to varying degrees.

n
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SECTION 2: LITERATURE REVIEW
Interest in the Issue

The purpose of this section is to outline findimgselation to how the language used in
court affects the experience of VALS’ Indigenousskalian clients. The findings have
been collated from various reports including Cal(2@07), Eades (2007, 2000),
McAdams (2002) Arthur (1996) and Irruluma GuruluinEmemburu (1989).

The overall purpose of this kit is to provide adgito allow for better communication
between solicitors, Magistrates, Elders, court wosk such as Aboriginal Liaison
Program Co-ordinators or CSOs, and Indigenous Aligtrs.

A report by Aboriginal and Torres Strait Islandarctl Justice Commissioner Calma
(2007) investigates the common communication diffies facing Indigenous

Australians within the court setting. The Calma &épnakes several pertinent points.
Importantly, it recommends that interpreters shoblkel available for Indigenous

Australians to assist during the court processdfuired. The Report also illustrates
some of the potential complexities faced by Ind@menAustralians. For example, it
noted that legal issues are often conveyed in geisonal way, or even in the third
person in some cases. In contrast, AE and otherigibal languages do not use this
depersonalised approach; instead an individualatioeship with the speaker will

affect the way in which ideas are communicatedwamterstood.

The Australian Law Reform Commission (ALRC) fouthat:

‘Difficulties of communication and comprehensioe &ery real for many
Aborigines... Many Aborigines speak non-standard iEhglo that the way in

which questions are asked, especially direct qaestimay often lead to
misunderstanding and incorrect answers being given.
(ALRC as cited in Calma 2007:3)

The Calma Report identifies some of the common gypk questions which create

communication difficulties for Indigenous Australg in the court system. These

include: ‘either/or’ questions; hypothetical quess; negative questions; and questions
that include the use of double negatives, figueatspeech or abstract concepts or
references.

Furthermore, Calma posits that culturally, commaten difficulties can arise in
several ways. For example, the use of direct quasty is generally considered rude in
Indigenous Australian culture and may lead to tekedant answering ‘I don’t know’,
regardless of the their actual knowledge, becalsy ttonsider the method of
questioning inappropriate. The consequent levedrobarrassment felt by Indigenous
Australians when faced with this form of questi@nican make them appear visibly
uncomfortable. This can have a detrimental effsct may be misinterpreted as a sign
of guilt or as avoidance of the question.



A further cultural issue which Calma highlightghst of ‘gratuitous concurrence’. This
occurs when an Indigenous Australian agrees withestion because they wish to keep
the person asking the question happy. Eades patstthe following way:

‘...when Aboriginal people say “yes” in answer to aegtion it often does n(
mean “| agree with what you are asking me”. Instaadften means “I think

that if | say “yes” you will see that | am obligingnd socially amenable a
you will think well of me, and things will worktdaetween us.’
(Eades cited in Calma 2007:2)

A further point in relation to questions which r@guspecific information pertaining to
times, dates and quantities, is that Indigenoudralisns are not as familiar with the
concept of providing a specific response. As a ltesu first they often provide
responses that are non-specific or are framed latior to something else. For
example, in answer to the question “how many dridksyou have?” an Indigenous
Australian could offer a vague reply such as “ohystnhave been quite a few”.
Alternatively, they may be more specific but reldteir situation to another, replying
with a statement such as “must be more than Frédd@ades 2000). Another
consequence of the unfamiliarity with giving spicifesponses faced by many
Indigenous Australians is that they may uninteralyngive inconsistent responses and
could as a result be perceived as unreliable wstnes

The Calma Report states that in Indigenous Auatmatiulture it is inappropriate to
mention the names of deceased persons as it igdeoed a form of disrespect to that
persor In many Indigenous Australian communities, theictgm or mention of a
person who has passed away can cause great distrpesple. Even using the same
name as that of a deceased person, or a similadsoan cause distress for a period of
time. Some groups have a special term that is irs#dad of the deceased person’s
name. It is also said that people working with arking within Indigenous Australian
communities will know the time has come to usephzhibited name again when they
hear locals using that name. When in doubt abouing or visually depicting
someone who has passed away, it is advised thaslomdd ask people within that
community for advice regarding that community’stpoml on such a matter.

Eye contact is another area of consideration iatigei to non-verbal communication.
It is important to be aware that many IndigenoustAalians may be reluctant to make
direct eye contact as they wish to make a showesgpect to the person asking the
questions. In this instance, lack of eye contaciot intended as a display of rudeness.

The crucial research by Diana Eades, a leadingatitton AE and the justice system,
clearly states that Indigenous Australians can libei legal access restricted because
of language difficulties which may arise or dueatcommunication breakdown in the
courts (2000). A handbook called ‘Aboriginal Englis the Courts’ was based on her
work and formed part of a project by the Queensianglernment to develop a system
to help the court communicate more effectively wafieakers of AE. The handbook

% A reference to this cultural practice is found tbe website of ‘All Media Guide to Fair and Cross
Cultural Reporting'.



proposes that some acknowledgement and considei@tidE will bring about a more
culturally effective way of communicating with Igdinous Australians in the court
system. With this in mind, the report highlightsnamber of possible areas of
differences between SAE and the various forms of th&t may be spoken by
Indigenous Australians, including the methods dirag questions and the forms of
non-verbal communication used to give a response.

The handbook refers to the use of AE in Queenstanuts. AE takes various forms
across the continent. In content, dialects rangm fthose close to Aboriginal Kriol to

others that are very close to SAE. Though muchasex between varieties of AE there
are some significant regional differences.

The variation of the use of AE is also influenceddifferences in geographical setting.
For example, Melbourne, Victoria is far more urbtran parts of Queensland.
However, it remains the case that ‘it is easy tetakie an Aboriginal English speaker
for a speaker of Australian Standard English’(&)eTeffect of such a mistake is that
during court proceedings, whether for civil or drial matters, evidence may be
misinterpreted or lost. This can reduce accesssiicg.

The handbook summarises and suggests solutionsefocommunication difficulties

that may arise when working with Indigenous Ausaralpeople. It is intended for use
by Judges, Magistrates, lawyers and ‘communicafamilitators’, whose task it is to

recognise and indicate instances in which commtioitanay have failed.

The handbook also proposes that the knowledge anduage gap which exists
between lay people and the modern legal systempoatiuce an experience of legal
procedures and processes that is alienating andusing. This experience is
compounded for many Indigenous Australians by atsutial cultural gap.

The handbook states that there are a number of fatteors that make communication
in the courts between Indigenous Australians and-Indigenous Australians more
difficult. These factors include as a lack of ipi@ters, also known as communication
facilitators, who are qualified in Indigenous Awadian languages, as well as a failure
by the legal system to recognise the differencdsvden AE and SAE. Additional
problems can arise in the wider arena of IndigenAustralian communities where
there is a general lack of understanding of thallpgocess and of the subtle nuances of
court discourse, especially in relation to crosareixation.

The specific language problems that can arise vindigenous Australians take part in
court proceedings as identified by the handbookb@aoonsidered in two broad areas:

1. The substantial cultural ggpuch as the failure by the legal system to reisegine
differences between AE and SAE).

This can translate to the wuse of inappropriate tiudag techniques and

misinterpretation of non-SAE answers (lingo or plgy by the legal profession. It
could also include non-verbal gestures by IndigenAustralians such as periods of
silence or avoidance of eye contact which may beunderstood by Judges and
lawyers.



The major recommendations given for lawyers, Judgasd/or communicatio
facilitators in regard to bridging the cultural tarage gap that exists are:

a) that they rephrase questions for witnessesidents; and

b) that they clarify any responses from IndigenAustralians for the sake of the ju
the Public Prosecutor, the Indigenous Australiashfanthemselves.

2. The pragmatics of languagéhe way in which people use language to
communicate).

Eades (2000) makes similar points to Calma in imlato pragmatics. Firstly,
Indigenous Australians require an approach to guesg which is more open-ended,
conversational and narrative in style, utilisingrgdes such as, ‘I'm wondering... .
Secondly, on the matter of specification, Indigendustralians prefer to provide
details of events or facts by relating informattorsomething that is known, whether it
is a real event in the past or an anticipated eietite future. Instead of asking “how
long was the stick?”an appropriate approach woelddbask “show me how long the
stick was...”

Eades states that the first problem of the subatariltural gapcan be quite simply
addressed by looking at the following recommenadfatio

putting more time and resources into correct teditsi (training
‘communication facilitators’);

educating the legal profession;
making jury members (and solicitors) aware of aaltdifferences; and

allowing more time for cross-examination.

She goes on to state, however, that the difficailppeesented by pragmaticsflect
cultural differences that require much more energy reconcile. These
recommendations include:

allowing cross-examination to take on a more cosatgnal style; and

permitting the submission of narrative accountgualitative (as
opposed to quantitative) evidence.




There is an assumption that when SAE is used taragmcate between two or more
parties, all parties will come away with an equadierstanding of what has taken place
during that interaction. In other words, the useSaE will create a ‘shared meaning’
amongst those involved in the communication. A Itesy mismatch in understanding
then occurs between those who are fluent as conuatons in SAE and those who are
more fluent as communicators in AE. Such a mismaitchunderstanding occurs
because the different people involved in the comuoation bring to the
communication situation all the rules and nuande¢beir own language as well as their
idea of how the other language operates. This newnwnication situation is one
where everyone is required to speak in the domiparadigm of SAE. This can have
detrimental consequences for AE speakers whoseomiadnt language is not being
spoken, and perhaps not even acknowledged or tateenonsideration.

Recognition and understanding of the ‘pragmatic’using AE with Indigenous
Australians in the courts is ‘essential to effegtoross-cultural communication’ (Eades
2007:7). For example, as outlined earlier, an ledays Australian person in the court
may not make eye contact with others during thetgmoceedings and may therefore
appear ‘guilty’ or as though they are avoiding the&h. If, however, one takes into
account that the lack of eye contact is a cultyraticeptable practice for Indigenous
Australians, this situation could be interpreteffiedently *

Another non-verbal communication method employednulygenous Australians is the
use of silence (see Calma (2007)). It is importaninderstand how silence is used by
Indigenous Australians so that their non-verbapoeses are not misinterpreted. When
an Indigenous Australian is silent for an extendedod of time in the court setting it
should not be taken as a sign of non-compliancelnéligenous Australian may use
silence in a number of instances, including if thegnt time to think or adjust to a
situation, if they feel that they have already am®d the question or if they do not
understand what is being asked and are too embad#s seek clarification.

‘Silence is important to many Aboriginal interacts) and unlike the use of silence i
many Western interactions, it is not seen as aicatin that communication has

broken down.’
(Eades 2007:7)

These differing approaches to both verbal and revbal communication show that
when people from different language groups comettay and communicate primarily
in the dominant language of SAE, those involved mok necessarily come away with a
‘shared meaning’ and an equal understanding of wiaat taken place during that
interaction. This communication breakdown may resal the development of
difficulties between two such groups in a courtisgt The privileging of SAE in the
court setting can also disadvantage parties whanaligenous Australians, as they are
required to communicate in a language that is eoessarily their preferred means of
communication.

* Indigenous Australian people may not look at teegle they are addressing while they are talking,
“and it is easy to think "Are they listening to Md2ack of eye contact should not be understood as
someone’s inability to deal with ‘truth’.” See gmitwww.gu.edu.au/school/art/AMMSite/home.html




VALS engaged linguistic researcher McAdams (20@Ramhalyse ways in which to

write effective legal letters for Indigenous Audtra clients. McAdams’ research for

VALS supports Eades’ (2000) research findings @nitportance of the pragmatics of
communication and how this can shape meaning. Tagnmtics of a language can
occur on several different levels, including bodnduage and the interpretation of
body language, or the form that the language tdi@h, personal and impersonal.

An additional level of pragmatics which can diffietiate cultural groups is the choice
of words that are used to describe the same aotiansituation. An example of this
would be the different words chosen to describeragn who is drunk. In SAE, such a
person may be referred to as ‘intoxicated’. In castt if a more culturally acceptable
AE phrase was used, the person would be describatharged up’.

McAdams’ research involved the creation of a listcommonly used legal written
terms and some alternative words that could ses\a®esbstitute. She also drafted some
versions of commonly used Victorian Aboriginal Lédservice letters in a more
personal and plain English styleMany Indigenous Australian people will have
problems understanding legal letters not simplyabsee of the use of legal terms but
also because of the impersonal language style. Téitsrates the point that the
pragmatics of language is an essential consideratthen developing effective
communication in the courts between two groups aletrying to understand each
other.

Arthur (1996) has stated that her interest in tigest of communication was sparked
in part by her realisation that people did not krntbat the language of AE existed. As
Eades says ‘...It is only since the 1960’s that listguand educators have recognised it
as a valid, rule-governed language variety’ (20Q7T8is realisation reinforces the idea
that the language and cultural gap created for kgpeaof AE is often not even
acknowledged, let alone taken into account, whemneonicating with Indigenous
Australians, especially in a court setting.

However, Arthur states that it is more appropriatéhink of AE as a continuum, rather
than a single language. At one end lies a form mjlieh which differs from other
Australian speech by only a few words; at the otkex language so different that it
ceases to be AE and becomes another language thkogéKriol’. Arthur also
emphasises the amount of regional variation whicst®

® Refer to Appendix E.



Arthur goes on to state that the nature of Austrafiociety can also prove a barrier to
the recognition and acceptance of AE. She states:

‘Anglo-Celtic Australia has really limited languagkills, almost every other part of
the world is much more multi-lingual. We need threwledge that Aboriginal Englis

exists; that it is not sub-standard, just differéent
(1996)

The dictionary produced by Arthur is organised imctoapters in which words are

grouped around a specific topic or experience. &laee sections entitled "kin" (words

for family and relationships), "us mob" (socialardction and feelings) and "country"

(words dealing with land). Eades (2000) also disessow there are many SAE words
that have slightly different meanings in AE.

The research discussed in this section reinfotoepértinence of developing a mutual
understanding of the way in which Indigenous Adgtres communicate. This idea is
further emphasised when we consider that each perdgthin the legal system,
including Indigenous Australians, has the righteibthe court their story in such a way
that allows them to be understood and to undergtangroceedings which take place.

® See Appendix B in this report for a list of sonfete® significant words that have special meanings
Aboriginal English.
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SECTION 3: PURPOSE AND METHODOLOGY OF THE PROJECT

Malcolm (1995:19) defines AE as:

‘A range of varieties of English spoken by manyrigimal people and some others i
close contact with them which differ in systematiys from standard Australian
English at all levels of linguistic structure (sals) word forms; syntax; vocabulary;
meanings) and which are used for distinctive spesemts, acts and genres’ (p. 19

Malcolm, et al. (1999:74) stated:

‘We have seen that the same English words and &sipres can accommodate
contrasting cultural schemas, so that speakersasfdard English may think (on the
basis of surface linguistic form) they are beinglerstood by Aboriginal English
speakers (and vice versa) but may be drawing orptaigly different inferences fro
the communication from those which were intended74).

The Purpose of the Project

A lack of awareness of the features of AE by coffitials, solicitors and Magistrates

can mean that Indigenous Australians are disadgeadtduring the court process. This
report incorporates some exploratory research Vlyenge observed court room

language to identify examples of AE. We wanted ¢mnpare the extent to which

different parties, such as Magistrates, Elders solititors, as well as Indigenous
Australians, appeared to be using AE. We also whideinvestigate whether there
were different patterns in the use of AE and SAEh#Magistrates’ Court as compared
to the Koori Court.

The data collection instrument that we used drewkEades’ (1997, 2000, and 2007)
research and listed several of the common feathegsshe identified as characteristics
of AE.

The Methodology of the Project

A variety of people were observed during this studprder to research the types of
language used in the court system. Among thosergdsevere male and female
Indigenous Australian clients of VALS, male and &dencriminal solicitors, male and

female Magistrates, male and female Elders, ane arad female VALS Client Service

Officers (CSOs). The observations were based aradmather or not people from each
of these groups demonstrated use of the languagjedés of AE in the court setting.

The study was conducted over several months. TwWerent data collection sheets
were used in the research, one prepared for therdseburt interviews and one for
during-court proceedings. The research was conduntdoth the Magistrates’ Court
and the Koori Courts of metropolitan Melbourne asgional Victoria.

The data collection sheets (see Sections 4A andr4&ppendices C-D) were designed

to identify any evidence of the use of certain AlBduage features by solicitors, the
Magistrates, VALS’ Indigenous Australian clientsdathne Elders. The AE features

11



isolated on the data collection sheets were addpbed those identified by Eades in
her extensive research around AE and the juststeisy

Following the initial research, which identifiedetimajor language features of AE, the
first data collection sheet which is found in thexhtwo sections of this report was
designed. This data collection sheet was for tleedation of the use of AE in the pre-
court solicitor/client interviews between solicdoand their Indigenous Australian
clients.

The second set of data collection sheets additipt@bked at the use of AE by the
various Magistrates and in the case of the Koomr€Cobservations, the Elders of the
court on the day of sitting.

The data for the Client/Solicitor Pre-court dateeethwas collected during the
preliminary interviews that the solicitor conductetth the clients on the day of the
court hearing. The CSO was often present for titexview also although their level of
involvement in this interview varied. There wasdata formally gathered that recorded
the involvement of the CSO in these interviews.

The data for the Koori Court and Children’s Koot Checklist and ‘Magistrates’
and Children’s Court Checklist was gathered durthg@ court hearing where the
Indigenous Australian client, the solicitor, the dirate and, in the Koori Court, the
Elders, were all present. This data looked spedificat the use of AE by the
Magistrate, the solicitor and the Elders. It alsokied at the use of AE by the client,
mostly in relation to their use of non-verbal laaga.

The data was collected primarily by one part-timeearcher of VALS, with some data
collection gathered by students volunteering at $Aietween June and August of the
year of this study, 2007.

The data collected consisted in the main of ‘“Yexl &No’ responses and this data was
then collated into computer generated tables bdfemeg collated into a summarised
representation of the collected data.

" See Appendix C and D
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SECTION 4A: CLIENT AND SOLICITOR PRE-COURT INTERVIE WS

PRE-COURT OBSERVATIONS WITHIN THE COURT SETTINGS OF THE
KOORI COURT AND THE MAGISTRATES’ COURT

‘It is only since the 1960’s that linguists and edtors have recognised it

(Aboriginal English) as a valid, rule-governed larage variety.’
(Eades 2007:2)

The solicitors were observed during the pre-coalicisor/client interviews to see if

they used examples of AE with their Indigenous Aalgn clients. Meeting the

language needs of Indigenous Australian clientsbmmassisted by communicating in
AE, as identified by researchers such as Eade®j20@ Calma (2007).

There are a number of aspects of AE which canitai@leffective and culturally aware
communication between solicitors and their IndigenAustralian clients. For example,
it is important to build a relationship with theetsit and to acknowledge and become
aware of the client’s Indigenous Australian backga It is also important to allow the
client to explain events by relating them to thenteat (the experiences and
relationships involved) and to use clear and nchsial language, both when
explaining the court process and when taking icstwas from the client.

The following areas of AE were identified as impomnt when observing
communication between solicitors and their Indigenos Australian clients.

* Pragmatics (the way language is used and interpredg
* Linguistics (pronunciation, grammar and vocabulary)

* Non-Verbal (gestures, eye contact, silence)

These three areas of AE were explored using tHewolg questions as a guideline.
Each of these questions identified at least onecispf AE that may assist in better
communication with Indigenous Australian peoplee@xample of this, in the area of
pragmatics, would be to allow Indigenous Austral@dients to describe things by
putting them in context rather than by using quatitie specificatior.

8 See Question 3 below in the questions relatirtheaise of AE by solicitors
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This data provides an indication of the extent to wich different aspects of AE
were observed during the solicitor/client intervievs (see ‘Client/Solicitor Pre-court

data sheet’ below).

DATA SHEETS RELATING TO THE USE OF AE BY SOLICITORS /CLIENTS

Table 1 ‘Solicitor Responses’

Client/Solicitor Pre-court Interview Data Sheet

role as the solicitor?

Yes/No Supporting Evidence

Client: Date:

Table 1 Solicitor Responses

TYPE OF HEARING:

MATTER:

Name of solicitor:

Solicitor Responses

1. Did they use a personal (familiarivay of
communicating with the client rather than an
impersonal (distant) approach?

. Did they build a case thaepresented the client's
cultural history (included related family details)s
well as their legal history?

. Did they allow client to explain events using| a
contextual framework (events, experiences and
relationships  involved) rather than using
guantitative specification (time, quantity or date) ?

. Wastheir body language inclusive of their clien?
(ie. Did they lean towards them, use hand/head
gestures etc)?

. Did they explain what will happen in court and thei

. Did they make use o&ny culturally appropriate
languagesuch as 'charged up' not intoxicateadtst

examples used on the day.
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Background and Client Responses Data Sheet

Client: Date:

Table 2 Background and Client Responses

1. How many times had client/solicitor met? Firsttime | 1 other | 3 or more times

time

2. Was Client Service Officer present for this meeting Yes No Sometimes

3. Did client ask questions relating to their matter? | Yes No

4. Did client volunteer information relating to their Yes No

5. What evidence did client give to demonstrate their| E.g. nodding, asking questions etc.
understanding of the proceedings?

QUESTIONS RELATING TO THE USE OF AE BY SOLICITORS/C LIENTS

Table 1 ‘Solicitor Responses’

. Did the solicitors use a personal (familiar) waycommunicating with the client
. Did the solicitors build a case that representedcttent’s cultural history (include

. Did the solicitors allow clients to explain evenising a contextual framewo\:uk

. Was the solicitor's body language respectful ofirttiients (i.e. Did they leatl

[2)

rather than an impersonal (distant) approach?

| =N

related family details) as well as their legal big®?

(events, experiences and relationships involvetherathan using quantitati
specification (time, quantity or daté)?

—

towards them, include them in the interaction witle use of gestures and eye
contact)?

. Did the solicitors explain to the clients what webtlappen in court and did each|of

them explain their role as their solicitor?

. Did the solicitors make use of any culturally agprate language such as ‘charged

up’ instead of ‘intoxicated’?

® The focus of Question 3 is also referred to irs théport as ‘specification’. Where non-Aboriginal
people use numbers, dates and names form a seq(srteas days and months), Aboriginal people
tend to give a list, describe events or refer todbntext Eades (2000).
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Table 2 ‘Background and Client Responses’

a. The number of times the client and solicitors had before:

c. Whether or not the client asked questions relatnfeir matter;
d. Whether or not the client voluntarily gave forwardormation relating to theif

. If the Client Service Officer or an Indigenous Amadiin court worker was present
during the client/solicitor meeting/giving of ‘instctions’;

matter;

. The evidence presented by the client that showatdthiey understood proceedings
on the day (before court) such as nodding, thengsii questions or paraphrasipg
of information given to them by their solicitor.

16



SECTION 4B: FINDINGS ABOUT CLIENT AND SOLICITOR PRE -COURT
INTERVIEWS

‘SOLICITOR RESPONSES’

1. Did the solicitors use a personal (familiar) way ofcommunicating with the
client rather than an impersonal (distant) approacl?

Findings:Generally solicitors used a personal approach.

It was found that the majority of solicitors at VAlwho were observed throughqut
this study demonstrated a reasonable awareness hef itportance o
communicating with their clients on a personal le@everal of the solicitors made
reference to previous personal knowledge and/oemapces involving their clie
and tried to build up the context of the meetinging place on that day. O A
solicitor made mention of the client being in mumtter health than during thegr
last meeting, another asked a client about a tdbhate they had spoken aboutjpn
the previous day.

It was also observed that the presence of the CB@isg these interviews appeargd
to make the client feel more comfortable. In additithe questions the CSO asied
the client often meant that more was revealed athmutlient’s family backgroun
as well as their links to their community. It shabble noted that CSOs employed py
VALS only attended client/solicitor interviews iagional areas.

2. Did the solicitors build a case that represented th client's cultural history
(included related family details) as well as theitegal history?

Findings Generally solicitors did include cultural andnfity details.

Generally, solicitors were effective at asking dioes of their clients that enablgqp
them to learn more about their client’s family andtural background. An examp i
of this includes one solicitor who pursued theiemf's community connectiong
through community services such as White Lion. Wtienmale client of anothg
solicitor was in custody at the local police statmn the day of court, the solicit@r
endeavoured to speak with and engage with thetditamily members, including

his Aunties, Gran and Mum. Another instance ofutbe of background informatio
occurred when a solicitor referred in an indirea@ywto difficult issues in thei
client’s past by noting that he had seen a psyasiat
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3. Did the solicitors allow the client to explain evets using a contextual
framework (events, experiences and relationships wolved) rather than using
quantitative specification (time, quantity or date)?

Findings Generally solicitors did not facilitate the usfea contextual rather thgn
quantitative framework by their client.

Questioning strategies belong to the language afeépragmatics’. It was foung
that VALS'’ solicitors tended to ask what is referm® in the literature as ‘direq

questions’ (Eades 2000). Examples included the afisghrases such as ‘Ho
long...?’, ‘How much...?’ and ‘Where were you...?’. Suduestions requirg
answers of specific measurements of time, quastibe specific dates. Th >
approach resulted in many clients struggling toansihnd and answer the questign.
The other common outcome was that they gave aneanthat could be seen l

S
vague or non-specific.

When one solicitor asked a client in his early tieshhow long he had been
custody, the client found it hard to give the péras time using a specific quantig
such as months and days. The client eventuallyedgreth the solicitor whe
coaxed that it was more than a month, after rejdtito the time he had spent in tjje
two remand centres.

Another example is seen in the following discusdetween a VALS’ solicitor ang
her client:

Solicitor:*How much had you been drinking on the day [of diffence] ?”
Client:*Fair bit”
Solicitor:*How much?”

A similar situation occurred again during the santerview:

Solicitor:*How long have you known him?”
Client:“A while.”

As Eades states:

‘In the legal system, the awareness of Aboriginalglish, and the skill$
available for dealing with speakers of Aboriginahdtish, are still quite low

Cross-cultural training in the legal profession rere. Discussion held with
stakeholders indicates that many people workinghiwitthe legal system are
unaware of the language problems that may exist, téa grasp their full
significance, or are unable to discern when thesencunication problems occur.
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When discussing the use of specification to expéaiants with VALS’ solicitors,
many of them acknowledged that this was an areaemméscommunication could
occur between them and their Indigenous Austratleants. However, most of the
solicitors recognised that they had not previousgen aware of this area of
language difference. Several of the solicitors $hat they were now much more
aware of the different ways that their client migise specification and that they
would be able to consider this more in their dafteractions with their clients,
particularly when taking instructions.

The importance of learning methods to deal withi$isee of specification is further
highlighted in the following example. A solicitot ¥ALS cited a time when he was
taking instructions from two young male IndigenoAsistralian clients. The
interview related to offences involving the theft several cars over a period of
time. When he asked theldid you take a car from this place in July lastay®
they answered that they couldn’t remember. Whepdisisted with;What about
that green falco®’ they immediately responded wit®h, yeah, | remember that
one, that was a good onePerhaps this anecdote demonstrates that it helps
Indigenous Australian clients to have an eventexmalised for them to be able to
clearly remember and discuss the details of thahtewun this instance it was not
helpful for the clients to be given a ‘quantitativepecific’ time such as last July, in
order for them able to clearly remember and disthissletails of that event. But it
was important for them to have been given detditsuathe context as it related to
the events, experiences and relationships surrognitie offending behaviour of
the client.

Using a more contextual and narrative approach Hilmws for use of AE
specification will provide more information. It iely to take a bit more time, but
it is a worthwhile use of time.

. Was the solicitor’'s body language respectful of theclient? (i.e. Did they lean
towards them, include them in the interaction withuse of gestures and also
make respectful use of eye contact?))

Findings Generally the body language used by solicitaas vespectful of their
client.

VALS’ solicitors were generally able to relate teeir clients well in regard to thg

body language that they used during the clientgofiinterviews.

. Did the solicitors explain to the client what wouldhappen in court and explain
their role as their solicitor?

Findings Generally solicitors were able to effectivelyp&in court processes ang
their role as an advocate.
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Each solicitor who was observed during the intewiwith their Indigenoug
Australian clients gave a brief outline of theirtylas a solicitor and made thqjr
clients very aware that they were there to act amythe basis of the instructiofis
given by the client themselves.

It was also observed that generally Indigenous raliah clients will not ask an
more questions than necessary about their caserbags do not ask any questigns
at all. This further emphasises the need for dolisito explain their role and the
process of court to their clients in a clear amdpde way every time that they mege
with a client for the first time.

. Did the solicitors make use of culturally appropride language. For example,
were words such as ‘charged up’ used instead of toxicated'?

Findings Solicitors made some use of culturally apprdprlanguage.

Whether or not solicitors used culturally approfaianguage or slang when talki g
to their clients was closely linked with the sdiicis individual personality and algp
with how long the solicitor and client had knowncleaother. As an Indigenoys
Australian staff member at VALS commented, soligtoeed to choose their usejpf
such words carefully otherwise they run the riskbeing seen as ‘try-hards’ arjd
might be seen as ‘pretenders’ by their clients.edlagion suggested that the Use
language that the client can relate to is a pasitol.

‘Perhaps one approach that could be tried by stiid is to integrate the client’s
language choices into their conversation, suchf aient says ‘sis’ and ‘bro’ all
the time, solicitor may choose to include thesedsaccasionally in their
communication with the client.’

A client is more likely to accept this type of laragje from a solicitor if they havelg
long-standing relationship with them. Two femaldicsimrs mentioned that it wa

equally important for them that they strike a babetween culturally appropri e
language and ‘legalese’ to ensure that they gaiheil client’s respect and wefe
seen also to use the language expected from aaolic

This issue was raised in the Sally McAdams’ redeatcVALS about the use ¢
more informal language in legal letters. Some lagyeand in one case 4
Indigenous Australian staff member, were conceat®uiit the risk of appearing tqp
informal and therefore not being seen by the claana ‘proper’ lawyer.
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BACKGROUND AND CLIENT RESPONSES

1. The number of times the client and solicitor had meprior to representation in
court.

It was beneficial for the solicitor to have met tiient at least once before representing
them in court. This factor helped build a relatiopsof trust between client and
solicitor. It should also be noted that pre-coudetings between a solicitor and their
client are especially important in metropolitanaar@s in contrast to regional courts, a
CSO will not be present to help facilitate a trustationship. Indigenous Australian
clients were seen to have a good relationship thghsolicitors who made an effort to
make them feel comfortable.

One of the ways that solicitors made their cligatd comfortable was by referring
to information they had learnt about the clientidigra previous meeting, such S

family information or recent events, such as atitega tribal dance performance.

2. Whether the CSO or an Aboriginal court worker was pesent during the
client/solicitor meeting/giving of ‘instructions’.

The CSO, particularly in regional areas of Victoimthe ‘keeper’ of a great deal of
important information about the client and theingection with the local Indigenous
Australian community, including their family relatiships. Throughout the study a
number of the solicitors at VALS commented on tladug of the CSO presence in
client/solicitor interviews.

One VALS’ solicitor spoke of the way that the CS@ncvouch for you both as a
solicitor and as a person. He viewed this as vetgfal, as many solicitors only meet
clients briefly before representing them in couiithis means that there is very little
time for the necessary client trust to be estabtistespecially as relationships within
Indigenous Australian culture are traditionally Ibaiver a long period of time. Thus,
the support of a CSO who is a known community mentda@ be invaluable in this
respect.

Another solicitor felt that most of the time it waet necessary for the CSO to attend
the interview. However, she identified there wsoene instances where the presence
of a CSO is helpful, noting that they may be ablgét the client to talk about details
relating to their case that may not otherwise beugnt up in front of a ‘gubba’
solicitor. These details could then be shared hih solicitor before they attended
court to represent their client.

3. Whether or not the client asked questions relatingo their matter.

It was found that it was more common for client$ twoask questions about their case
than to do so.

4. Whether or not the client voluntarily gave forward information relating to
their matter.
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Whether or not the client gave information abowgiticase voluntarily seemed to relate
closely to the manner in which the solicitor askedthe information. If the solicitor
sought the information by asking the client to explevents related to their case in a
contextual way, they tended to get more detailsgarses from the client than if they
asked closed questions which required specifiaciméion relating to times, quantities
or dates. A number of solicitors at VALS noted thiae of this approach was time-
consuming and ultimately counter-productive in figif tight court schedules with
multiple cases to be heard and clients who weenafteeting their solicitor for the first
time. A problem that was identified by VALS’ satars was that if this approach was
used it took more time, time that simply wasn’titalde on an average court day with
multiple cases to be heard and with clients oftezeting their solicitor for the first
time.

5. The evidence presented by the client that showed &h they understood
proceedings on the day (before court) such as noduj, asking questions and
paraphrasing of information given to them by the sbcitor.

There was a high incidence of nodding by the dii@ntresponse to their solicitors
during these interviews. It was less common for ¢hent to ask further questions
relating to their matter but this did happen ocwaaily.

Summary of the Findings about the Client/SolicitorPre-Court Interviews

This study found that the solicitors were using ynahthe identified examples of AE
during communication with their Indigenous Austaliclients. During the pre-court
client/solicitor interviews, there was a relativeiygh number of examples of AE
identified using the AE checklist (81%).

Each solicitor succeeded in using a personal appregth their Indigenous Australigh
clients. This was evidenced in the way they oatitheir role as a solicitor and in the
way they explained the legal matter to the client.

Of all the examples of AE on the checklist the deast commonly used was
questioning which allowed for the use of speciimatrather than dates, distances and
times.

Use of a direct questioning approach rather thanoee indirect narrative approach,
meant that little allowance was made for the clientell their story by relating the

relevant events to their context. Instead, whensibieitors sought instructions they
emphasised the use of specific quantities relabngne, date and quantity to describe
events.

For further evidence of the use of AE by solicitorefer to _Table 1'Solicitor

Responses’. For further information on the us@Bfby clients in client/solicitor pre-
court interviews, refer to Table'Background and Client Responses'’.
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In slightly more than half of the matters obsentkd solicitors had met the client
previously. In a third of the matters there was@0Qpresent during the interview. In
over 80% of cases the client offered informatiomutbthe matter. Almost half the
clients asked questions about the matter.

The results shown in the following tables: Tableardd Table 2 relate to the data
collection sheet ‘Client/Solicitor Pre-Court Intesw Data Sheet'.

Table 1: Pre-court solicitor and client interviews- Solicitor Responses

QUESTIONS YES NO N/A

1 12 0 0

2 11 1 0

3 4 6 2

4 12 0 0

5 9 2 1

6 10 2 0

Total Responses 58 11 3

81% 15% 4%

Note for Table 1: Solicitor Responses

A YES response to each question indicates that theismlidemonstrated some use of
AE. ANO response indicates that a solicitor did not make of AE. AN/A response
indicates that the use of AE was not applicablhi® part of the interview.

Table 2 : Pre-court solicitor and client interviews- Background and Client
Responses
QUESTIONS YES NO
(Qu 1 —*once) (Qu 1 — *more than once)
A 5* 7*
B 4 8
C 5 7
D 10 2
Subtotal for Qu a-d 24 24
% for Qu a-d 50% 50%
E Nodded —9
(Evidence of client Asked qu — 3 N/A
understanding) Said ‘yep’ — 2

Note for Table 2: Background and Client Responses

A YES response to Questions a-d shows some backgrodowmiation and indicates
some evidence that the client was engaged in teeviaw process. AlO response to
Questions la-d shows some background informatiahiadicates less evidence that
the client was engaged in the interview process.
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SECTION 5A: KOORI COURT AND MAGISTRATES’ COURT
CHECKLISTS

COURT OBSERVATIONS OF THE KOORI COURT AND THE
MAGISTRATES’ COURT

(5) The Koori Court Division must take stepgmsure that, so far as practicablé
any proceeding before it is conducted in a way Witiconsiders will make it
comprehensible to:

A3

(@) the defendant;
(b) a family member of the defendany an

(c) any member of the Aboriginal comrtyuwiho is present in coutf.

WHAT WAS LOOKED FOR?

During the court hearings, Magistrates, solicitansl Elders were observed in relation
to their use of AE. The court data checklist, basadthe work of Eades, identified
language features of AE which are common by IndigenAustralians. The same
checklist was used for the Magistrates, solicitargl Elders. A different checklist
within the same sheet, identifying the use of AEaswexamined for Indigenous
Australian peoplé?

The checklist data was collated for each groupstaldish how often these groups of
people in the court have usé&t. Each time a ‘Yes' response was recorded for the
Magistrate, the solicitor or the Elders, it demoaistd that their use of AE was
consistent with one of the checklist items chosehdlp identify the use of AE. The
key objective of this process was to identify tbetent to which the different
participants utilised AE and whether there wasfi@igince between the extent to which
AE was used in the Magistrates’ Court and the KG@airt.

COURT DATA QUESTIONS

1. Did the Magistrate/solicitor/Elders use a person@miliar) way of
communicating with the clients rather than an irspaal (distant) approach?

2. Did the Magistrate/solicitor/Elders build a casatthepresented the clients
cultural history (included related family detai&s well as their legal history?

19 Magistrate’s Court (Koori Court) Act 2002

' APPENDICES C and D show the ‘Koori Court and Chdlls Koori Court Checklist’ and
‘Magistrates and Children’s Court Checklist’ datdlection sheets.
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3. Did the Magistrate/solicitor/Elders allow the Indigous Australian person o
explain events using a contextual framework (evergsperiences an
relationships involved) rather than using quantieatspecification (time
guantity or date)?

&N

4. Was the Magistrate’s/solicitor’'s/Elders’ body laage respectful of thg
Indigenous Australian person (i.e. did they leanaals them, include them in
the interaction with the use of gestures and ey¢act)?

5. Did the Magistrate/solicitor/Elders explain to timeligenous Australian persgn
what would happen in court and did each of themagxpheir role?

6. Did the Magistrate/solicitor/Elders make use of arylturally appropriate
language, such as ‘charged up’ rather than ‘intieid'?

The AE language features examined in the ClienttBal Pre-court Interview Data
Sheet included the use of non-verbal language asdilence, averting eye contact and
gratuitous concurrence. While it was impossiblentake a clear judgement about the
frequency of gratuitous concurrence it is a featdrE that must be considered.

The questions asked in relation to the court gptso examined whether the
Indigenous Australian client had asked questiondependently, whether family
support was present on the day and whether thet ckacted in any way to comments
made by the Elders present in the court (Koori Conly).

The questions represent our first attempt to craatkeecklist to help identify examples
of the use of AE. Indigenous Australian and nongadous Australian people will
vary in the extent to which they use AE dependingleir knowledge, experience and
the context in which they are communicating. Todk&ent that courts are seen as non-
Indigenous Australian institutions one might exp&lsoriginal people to use less AE in
such a setting. However, as language use is ofitarped and unconscious, the extent
to which someone will be conscious of choosing diq@dar word, language form or
syntax will vary between individuals.

Question 2 (see above) relates to the whethereatdibackground or story is told in
court. The likelihood of this occurring will someies be affected by a solicitor's
knowledge of whether the Magistrate is interesteddisinterested in this sort of
information. Some Magistrates insist on backgromfiokmation while others insist that
the solicitor ‘get to the point'.

The use of AE words such as ‘charged up’ or ‘gublpa’solicitors also presents
challenges. Several people noted that the extemhich solicitors used AE words was
affected by how well they knew their client, as Mad how comfortable they felt using
this language.
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SECTION 5B: FINDINGS ABOUT THE KOORI COURT
AND MAGISTRATES’ COURT CHECKLISTS

KOORI COURT TABLES

Table 1 of MAGISTRATES:
Checklist Examples of use of AE in the Koori Court

Total Responses for Magistrate
QUESTIONS YES NO N/A
1 5 0 0
2 5 0 0
3 1 2 2
4 5 0 0
5 4 1 0
6 4 0 1
Total Responses 24 3 3
80% 10% 10%

Table 2 of SOLICITORS:
Checklist Examples of the use of AE in the Koori Cart

Total Responses for Solicitor
QUESTIONS YES NO N/A
1 5 0 0
2 3 1 1
3 2 0 3
4 5 0 0
5 5 0 0
6 0 5 0
Total Responses 20 6 4
67% 20% 13%

Table 3 CLIENTS:
Checklist Examples of use of AE in the Koori Court

Total Responses for Client

QUESTIONS ES O IA
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1b
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3b 1 4 0
4b 3 2 0
Total Responses 26 14 0
65% 35% 0%
Table 4 of ELDERS:
Checklist Examples of use of AE in the Koori Court
Total Responses for Elders
QUESTIONS YES NO N/A
1 5 0 0
2 5 0 0
3 3 0 2
4 5 0 0
5 4 1 0
6 2 3 0
Total Responses 24 4 2
80% 13% 7%

Note for Tables 1- 4

A YES response indicates that the relevant person usmdnuwunication that was
consistent with the examples of AE used in thekiisecA NO response indicates that
the relevant person failed to demonstrate the laggubehaviours identified within that
question. AN/A response indicates that the identified commurocativas not
applicable to this court situation. For examplege timteraction may have been brief,
such as an adjournment.

27



MAGISTRATES’ COURT TABLES

Table 1a of MAGISTRATES:

Checklist Examples of use of AE in the MagistratesCourt

Total Responses for Magistrate (24 in sample)
QUESTIONS YES NO N/A
1 1 3 0
2 0 3 1
3 0 4 0
4 0 2 2
5 2 2 0
6 1 3 0
Total Responses 4 17 3
16.5% 71% 12.5%

Table 1b of SOLICITORS

Checklist Examples of use of AE in the MagistratesCourt

Total Responses for Solicitor (24 in sample)
QUESTIONS YES NO N/A
1 4 0 0
2 2 2 0
3 0 1 3
4 4 0 0
5 4 0 0
6 3 1 0
Total Responses 17 4 3
71% 16.5% 12.5%

Table 1c of CLIENTS

Checklist Examples of use of AE in the MagistratesCourt

Total Responses for Client (16 in sample)
QUESTIONS YES NO N/A
1 1 1 2
2 3 1 0
3 2 2 0
4 2 2 0
Total Responses 8 6 2
50% 37% 13%

Note for Tables 1a- 1c

A YES response indicates that the relevant person dstrated the language
behaviours identified within that question. N®© response indicates that the relevant
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person failed to demonstrate the language behasimentified within that question. A
N/A response indicates that the identified languagleab®ur was not applicable to
this court situation

Summary of the Koori Court and the Magistrates’ Cout Data Tables

The tables indicate that communication which isststent with AE is quite common in
Koori Courts but far less common in Magistratesu@s.

court setting scored slightly lower at 67% and 6&&%pectively.

In the Magistrates’ Court, the rate of solicitoeusf examples of AE (68%) is virtual
the same as for Koori Courts (67%). However, thera dramatic difference in thg
extent to which Magistrates use AE in the MagisgaCourt (13%). By comparison,
the Koori Court setting, Magistrates demonstratesl af AE 80% of the time.

For VALS’ clients the rate of exhibiting common laefour traits whilst in the court
setting, such as use of non-verbal language festike silence, averting eye contact or
gratuitous concurrence and whether they asked iqnesindependently, had family
support present on the day or reacted in any waypmements by the Elders present in
the Court (Koori court only), occurred at a lowater in the Magistrates’ Court. In the
Magistrates’ Court, the use of AE by the Indigendusstralian clients was slightly
lower, 50% compared to 65% in the Koori Court.

What do these tables tell us?
As the number of cases observed was quite smdlerehces between individual

solicitors and Magistrates may account for soméefpatterns observed. The results
are indicative rather than being statistically gigant.

The most significant finding from this data abdut Koori Court and the Magistrateg
Court points to the contrasting use of AE demotestraby the Magistrates in t

Magistrates’ Court as compared with the Koori Courhis data indicates th:
Magistrates are far less likely to utilise commuaticn consistent with AE in th
Magistrates’ Court than in the Koori Court.

A key finding was that Magistrates in the Koori @owse language and communication
methods which are more appropriate to clients wdwanpared to that which is used in
the Magistrates’ Court. This is aided by the cualliyr appropriate approach of the
Koori Court in facilitating a process which can lide&ned to a ‘conversation around a
table’.
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As this study did not observe the same Magistnatbdth the Koori Court and the
Magistrates’ Court we are unable to determine #terd, if any, a particular Magistrate
may change their communication methods from ortengeb another. There is also the
possibility that Magistrates in the Koori Court leakiad more experience talking to
Koori people prior to their involvement in the Ko@ourt and hence exhibit more AE
in their communication. It is also possible that firesence of Elders and their use of
AE helps the Magistrates more proficient in underding and using AE.

The VALS solicitors observed during this study ugdelat a similar level within both
court settings. This interesting observation rassesimber of questions. To what extent
are VALS’ solicitors consciously choosing to use”A&lternatively, to what extent has
it been learned or become the norm for these smigcito use AE in all their work,
irrespective of the court?

The data for the Indigenous Australian clientshia two court settings shows the rate at
which Indigenous Australians clients did in factrastrate the use of AE in these two
different court settings. The use of AE by Indigesdustralians clients may lead to a
'misreading’ of their responses by court officelsh as Magistrates and solicitors. The
overall rate of AE usage by the Indigenous Audralclient was higher in the Koori
court (65% of the time) when compared with the Gft&E usage in the Magistrates
court (50% of the time). The greater use of AE ly Magistrate and the presence of
Elders and their use of AE may contribute to sofeats feeling more able to use AE.

It also has to be considered that many Indigenausralian clients may not use AE at
all (35% of the time in the Koori court and 37% e Magistrates’ Court) because they
are equally fluent in SAE and AE but have chosecotmmunicate in SAE. This would
account for the recorded data that shows whentslibave not demonstrated these
common behaviour traits at all. Alternatively, tidimidating nature of the court
process act to reduce the extent to which cliesgsdomfortable using AE

The data for the Elders in the Koori Court shovat they demonstrate examples of AE
comparatively frequently, scoring 80% on the chistkl

Apart from language, there were other differencdsciv affected the extent of
participation by Elders in the court process. Magtes utilised Elders in different
ways. Some invited comment only at the end of #seavhile others invited comment
throughout the case.

An observation of the Elders on their role in theok Court process was that it was
more beneficial for the Indigenous Australian digrhen the Magistrate ‘opened up’
the court proceedings to allow ongoing contribusitnom the Elders, rather than giving
them a prescribed time to contribute at the endeWVthe Magistrate allowed for
continuous contributions, Elders were able to @amyore significant role in catering
for the language needs of the clients, such asvatpthem to play the role of informal
‘communication facilitators’ Calma (2007) has recommended that ‘communication
facilitators’ should be utilised in courts.
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SECTION 6: STRATEGIES FOR SOLICITORS TO HELP THEM CATER
FOR AE SPEAKERS IN THE COURT SYSTEM

‘Throughout most of the educational, medical , camity and legal organisations
run and controlled by Koori people there is a sgarotion that Koori English can b

differentiated from what might be termed Standaudtfalian English (SAE).’
Irruluma Guruluwini Enemburu (1989:1)

The difference between SAE and AE is not necegsaeddily apparent to speakers of
either language. The extent to which AE is spokgnirfdigenous Australians also
varies and there are regional variations to AE.

If you consider the role of AE you are likely to ladle to communicate mote
effectively with your Indigenous Australian clients

Eades lists twenty different areas of differencecammunication under these three
headings of linguistic, pragmatic and non verbahcwnicatiom> Reading Eades
article on AE and how to avoid the pitfalls is Higlhecommended. Below are a few
issues that highlight why this information is siontant.

Things to be aware of in the areas of linquisticslude pragmatics and non-verbal
communication.

PRAGMATICS

Unlike the linguistic features of vocabulary or mpraar, both of which are relatively
easy to learn, pragmatics is about how peopledoternd is connected to socio-cultural
context. Eades (2000) identifies gratuitous corenge, questioning strategies, negative
questions and specification as critical issueshis tegard. These pragmatic related
differences are more fundamental than learningrateze words to describe things,
such as ‘Jungais’ for police. Gratuitous concurecrefers to people agreeing because
they want to establish a relationship rather thgne@ng to the facts of a situation.

The use of gratuitous concurrence

This means a person answers ‘yes’ to a questioaugecthey ‘want’ to keep the
questioner happy regardless of whether or not #utyally agree with, or understand
the question.

Agreement tendency has been recognised in sogehreh for several decades as a
problem in mainstream populations. Hence most questires today use a mixture of
questions to gather information. For example, soonestions require a yes and some
answer require a no to indicate the theme beirgarebed.

125ee APPENDIX B which lists the contents of heicktentitied ‘Aboriginal English in Courts’.
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At a commonsense level we are aware of situatidmsrevpeople agree with another
simply to avoid conflict or because the other persooverbearing or more powerful.
Gratuitous concurrence is slightly different in tthiamay be occurring because of a
cultural belief that the relationship is more imjot than the detail of the question.
There is no easy way to research this but the Us@lioect questions to explore a topic
during conversation may reduce the extent to wigktuitous concurrence has the
opportunity to arise.

Questioning

Indigenous Australians more often use indirect tjloes by establishing a two way
exchange, volunteering information of their owng &nting at what they would like to
find out. Instead of asking direct questions of ryjndigenous Australian client it is
better to do the following:

Use hinting statements followed by silence, suchi’as wondering about

Volunteer information for confirmation or deniabllbwed by silence;lt seems as if...
OR ‘People might say....’

Specification

The way AE describes time, number and distancelmayuite different to the standard
western system. This is different to the common teresapproach. Eades (2000)
describes the difference succinctly below.

“Many court cases hinge on questions of preciseesimtamounts, numbers, distanqes
and locations. Aboriginal witnesses are placed afisadvantage when asked abgut
details of this kind, because such formal systeinggiantification are not part of the
traditional languages.

There are radical differences between the Westerhthe Aboriginal ways of being
specific. Aboriginal specification usually refemsrion-countable events and situatio s,
such as elements of climate, geography or sod@alWhere non-Aboriginal people uge
numbers, dates, and names from a sequence (sudayasand months), Aboriginl
people tend to give a list, describe events, arrif the context.”

Examples
How many people were there?
Answer: List of namep

How long were you at the [hotel] for?
Answer:Just drived in there, bought half a carton andkodf again.

The differences in pragmatics mean that unless desvyand other court officials
become familiar with AE there is a high risk thatormation will be lost. While there
is no foolproof method for dealing with these peshk, using open-ended questions,
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avoiding negative questions and allowing time fbe tclient to explain what has
happened will minimise the risk of significant mesemunication.

Apart from reading Eades (2007, 2000, 1996) it rbaynecessary to design some
scenarios or exercises to help adapt western tignpatterns to include AE.

LINGUISTICS

The linguistic features that may differ between &&l SAE include kinship terms, use
of lingo, prepositions, plurals and question sign§.

The use of kinship terms

The Indigenous Australian family is an extendedifaifkinship network). Indigenous
Australians commonly refer to non-biologically teld people as their sister (sis) or
brother (bro) or cuz. The terms Aunty and Uncle ased far more widely in
Indigenous Australian culture than they are in hagigenous Australian cultures and a
person is referred to as an Aunty or Uncle asra tdrrespect.

The use of lingo

Recorded examples of AE lingo used by the IndigenAustralian clients observed
during this study in court and during interactiovith court officials included:

‘full finished’, referring to a client having fully completed sigspended sentendg.
‘needle in the hunmeaning needle in the backside.

‘going horrors’ meaning the period of time following a big boutdsinking which

is, as explained by the Client Service Offi¢erm that region, ‘crazy business
losing your mind’ for an indefinite time.

The characteristic addition G¢bo’ on the end of sentences, for example, wherythe
solicitor spoke about not having seen the cliemtg&owhile the client answergp
‘haven’t seen you for a while too’.

Recorded examples of AE lingo used by the solisitwho were observed during this
study in court and during interactions with Indigaa Australian clients included:

‘off his face’meaning drunk;

‘pinched’ meaning stealing;

‘dog of a Magistrate’meaning not the sort of Magistrate you wanhéve your
case heard before;

‘you were not in a good wayneaning not in good physical and general heatt
that time;
‘Baby snatchersivas used to refer to the Department of HurSarvices, who hag
custody of a client’s children; and

‘Youse musta beerifella’ and‘'whacked’were other examples.
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An example of misunderstanding in communication waserved when a VALS
solicitor referred to the client as ‘having [had}pat with them’, meaning that a fight
had occurred with the police. The client misundedt his solicitor and was angry
because he thought that the solicitor had statdhth had ‘spat at the coppers’.

The use of prepositions

In AE, the way a preposition (a word governing amaor a pronoun) is used may not
follow the pattern of SAE. Instead it will followhé grammatical pattern of local
Indigenous Australian languages. This can leadismmnderstandings.

Example:

‘| go back up to the policeman’

The intended meaning in SAE‘isvent back to the policeman’

The use of plurals

In SAE, the plural form of a noun is usually indeé by the addition of ‘s’ or ‘es’ to
the end of a word, and, in agreement with this, deaal ‘s’ is dropped from the
present-tense form of the verb.

In AE, the plural is often signalled by contexthext than being marked by the noun.
Problems can arise when the context does not prdkigl necessary information.

Solicitors should check whether the sense is sargui plural. They could do this I

asking further question of their client to clargych as:Were all you kids with you?’

The use of question signifiers

Question signifiers in AE are given using ‘...is thight?’ at the end of the sentence or
with a rising intonation after a statement, inste&dt the start, which would be the
grammatical pattern of SAE. Question signifiers 8AE include ‘did..",'when..” and
‘why..?’
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CONCLUSION

The examples above highlight the range of ways thigatommunication may occur
between people who speak SAE and people who spé&ak Ahe pilot research
highlighted that VALS’ solicitors have either leathor assumed a number of aspects
of AE. Two aspects of AE were identified as needimgher attention. Firstly, the use
of open-ended questions, instead of direct questiavhen attempting to elicit
information could be improved. Secondly, it woul@ Mbeneficial to allow and
encourage the use of descriptions of events whiehmmre narrative in nature and less
abstract or focussed on specification.

AE involves the use of lingo. The extent to whibistwas adopted by solicitors varied
and there were differing opinions about how fancsmrs should go in adopting this
vocabulary.

The exploratory research indicated that there ishrgreater use of AE in the Koori
Court than in the Magistrates’ Court. There will bévious time pressures on
Magistrates and solicitors in the Magistrates’ Gaystem which will operate against
fully taking account of AE. However once there ggeater recognition of AE and its
varieties there will be more chance that courtd mibve to adjust their practice and
better reflect the needs of Indigenous Australians.
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APPENDIX A: ‘Lingua Franca - Retaining bilingual education programs in
Aboriginal schools’ Radio National Transcript (20/299)

Retaining bilinqual education programs in Aborigind schools

Jill Kitson: Welcome to Lingua Franca. I'm Jill Kitson. Thiseke why the Northern
Territory government should retain bilingual edimatprograms in Aboriginal schools.

Peter Adamson:It was costing a heck of a lot more money to suipihds minority of
schools over and above the staffing formula, andnately, when you looked at the
results, while you can't just go by results alottegse students on average, are
performing worse than students that are in nomdpilal schools.

Jill Kitson: The Northern Territory Education Minister, Petedafnson, speaking an
The 7.30 Report earlier this week about the degjsannounced late last year, |to
abolish bilingual education programs in Aborigirsdhools. Elders of the affected
Aboriginal communities, such as the Warlpiri at Yidamu, 250 kilometres northwest
of Alice Springs, are threatening to boycott thiecsds in protest.

The Federally-funded bilingual programs were introetl in the early '70s as a result of
the then Federal Minister of Education, Kim Beazl®gnior's decision to allow
Aboriginal parents to choose the language of tbeidren's schools. In a letter to The
Australian last December, Mr Beazley explained tiltgual programs were favoured
as the best route to mastery of English as a sdeogdage.

It was universal experience, he said, that if dibtgr were established in the mother
tongue, the language of the heart, it was easiewitch to another language, in the
case of Aboriginal Australians, English.

Dr Christine Nicholls is a socio-linguist at FlirdeUniversity. Before that, she was
Principal Education Officer responsible for theraulum of Bilingual Education in th
Northern Territory Department of Education. Priorthat, she worked for almost|a
decade as the Principal of Lajamanu School in gneami

112

Desert in the Territory, where Warlpiri is usedrajside instruction in English.

She believes the Northern Territory should retalmdual education in Aboriginal
schools. Here she is to explain why.

Christine Nicholls: One very powerful argument for retaining theseingial
education programmes is the fact that the childrenrmany instances enter the
schooling process with no English whatsoever, sg tton't actually understand what's
going on when the instruction is exclusively in tBaglish language - therefore|a
bilingual programme is very practical.

I'll tell a little story now, a story which goesaigst myself in a way. Not all that long
after I'd arrived at Lajamanu, and before | hadettgyed any real Warlpiri language
ability, the Warlpiri preschool teacher reportedillnone morning. Of course, there
were no relief teachers available because of Lajarsadistance from metropolitan
centres. As a result, | ended up teaching the posders that morning. There wefre
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thirty or forty preschoolers in the room, it wasoab45degrees, and when | arrived in
the classroom, a virtual riot of little "ankle-hit¢ was taking place. One very young
Warlpiri mother, still in her teens, whose childsnia the class, and who was holding
her newborn baby, was trying valiantly to hold tbe.

| knew that | had to get the kids to sit down befare could do anything else, so
called out "Sit Down!" in a loud and authoritativeice. No response whatsoever!
Several times | tried repeating this command betcthildren paid virtually no attentign
to me because they didn't actually understand Wwinaits saying. In fact, | think a few
of them thought that a white person yelling at thena foreign language was very
funny. | was extremely frustrated because normiatigve no problems with discipline
with children of any age, let alone 4 or 5 yearsbl8ventually, in desperation, | asked
the young woman with the baby how | should askcthi&lren to "sit down™ in Warlpir
and she whispered to me, "Nyinaya" - | loudly deckd "Nyinaya!" to the kids and
got an instant response - folded arms, straighitdyan short, | received their attentign.
After that, the young woman helped me and somehewnanaged to get through the
rest of what turned out to be a very long morning.

| think this story also illustrates how non-Indigeis people working in such situations
need a certain level of humility - in this caséyad to defer to a young woman many
years my junior, who was not a trained teacher, Wao in fact received hardly any
western education, only a few years of primary sthwho could barely read or write
herself, and acknowledge that she had somethingfisent to offer those children
which | really couldn't. It also shows that whilewgrnments may, with the stroke of a
legislative pen, decide to abolish or cut formayéa"B" Bilingual Programmes, that |n
fact this will not alter the situation - it will neain a small "b" bilingual situation,
whether or not the school is officially proclaimead such, and that this needs to| be
addressed.

I'd like to make another point by reading an extégam the Warlpiri children's book
"Jarnpa-Kurlu" written by June Napanangka Graniteformer teacher at Yuendumu
School, another Warlpiri school. This is one of sharies that the Warlpiri teachers
the Warlpiri mothers who worked as volunteers ia #thool would enjoy reading to
the children in Lajamanu School's "lap reading"gpaonme, a programme in which the
mothers would come in to the school every mornind either read to the children
listen to the children read to them - and it idlyesignificant that all successful early
childhood education has to be some kind of parhgrbetween the school and the
parents or extended family.

As you're listening to me read this story, a simgilery which can be understood py
very young Warlpiri children, it might be worthwaito think about the point at whi
you tune out, if it's in a language that you damtlerstand. This is pertinent to the
entire debate about bilingual education, as whasehWarlpiri children come
school, most of them speak only their own languagel either no English, or very
little English. It can be an extremely alienatingperience even for adults to have|to
listen for long periods of time to a language thiey't understand. For young children
entering school for the first time, it can be arpexence from which they never
recover.

Jarnpa-Kurlu is a cautionary tale which imparts Wwilealge about the natural worl

about animal behaviour, about appropriate intevastbetween animals and humans, as
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well as guidelines about what constitutes sensabig ethical human conduct, and
such | suppose it works in rather the same way'thtite Red Riding Hood" works fo
non-indigenous children of European backgroundrnfl&aKurlu" roughly translate
means "Story about a Devil Man" and tells the stafra man and a woman who h
several dogs. The group would sleep around a weakbnear a fire.

To cut a long story short, the dogs used to bddt at night which would really irritat
the man in particular, because the barking woulldlenthem up night after night. Littl

did they know that the dogs were actually barkintha evil Jarnpa, or Devil Man, wh

was sneaking up on them in the dark with the imanof killing them. The man looke

for tracks in the morning but he couldn't see d@wsgause the evil Jarnpa was like
Kurdaitcha who wore grass slippers made from wos@nifex, that didn't leave an
tracks. So the man would say that the dogs werkirgaat nothing. One day the
barking got to him so much that he decided to stieeproblem for once and for all by

cutting the dogs' ears off so they would no lortggar noises and would therefore ne
bark again. That same night, the Jarnpa crept upe@man and the woman and Kill

both of them. This is a rather scary, spooky statyere's a tension in it which builds

because the reader knows that the dogs are baskirsgcount of the Jarnpa creep
up.

Jarnpa-Kurlu

Yirrarnu June Napanangkarlu

Wati manu karntalpa-pala nyinaja maliki-patu-kurlMunta-pala wiri yirrarnu manu

warlu-pala yarrpurnu. Ngula-jangka jardalku kapatgunami mata.

Mungalyurru-pala yakarra pardija. Yuntangka kapalayinami. Maliki-patu kala

parntarrimi yanjamirla.

Munga-patu-karirlalku-pala ngunaja. Ngula jarnpajardarni yanu ngurra yanka

kurraja. Jardalpa-pala ngunaja purda-nyanja-wangu.
Yarda-pala jarda-jarrija. Ngulalpa-palangu jarnpapngkardu yura-kangu.

Maliki-paturlujulu  jarnpaju purda-nyangu. Ngulalal maliki-patuju jankardy
warlkurr-manu.

Warnpa kapala ngunami purda-nyanja-wangu. Jarnppakangu jangkardurnu yura
kanyi kutulku.

Maliki-paturlu kalu warlkurr-ngarrirni.

Mungalyurru-pala yakarra-pardinjarla yanu yitaki-manjaku. Ngula watiji kuja
wangkaja: "Nyiya-wiyi kalu nyampurluju malikirliwarlkurr-ngarrirni.”

"Ngayi kalu warlka nyampuju maliki warrardampa whutr-mani."

Karntaju ka jarda-juku ngunami purdanyanja-wanguatiigki-jana maliki-ji langa-
juku muurlpa-pajurnu purdanyanja-kujaku. Purdanyamjangu-karda-jana langaj
muku-pajurnu.

Malikijilpalu purda-nyanja wangulku ngunaja. Ngupalangu jarnpaju jangkardurnt
yanu yunta-wana. Jirrama-juku-palangu jarda-kurralk@arnu.
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The Northern Territory Government says it will tséer the current funding fa

bilingual education programmes to English-as-a-8eédmanguage (ESL) instruction
remote Aboriginal schools. In fact, I've been anguior years that all non-Indigeno
teachers in Aboriginal schools should have formaL Eualifications, but in fact ver
few teachers actually have these at this mometirig.

It is difficult to interpret the Territory Governmes decision, which is endorsed
Federal Government, as anything but a direct attackhe relatively few remainin
"strong" Aboriginal languages and the human rigtitsheir ever-decreasing number
speakers. The decision will also mean job lossesnfany of the dedicated bilingu

education workers in remote rural communities, rifggority of whom are Aboriginal
people. In turn this will translate into even highevels of unemployment amongst

rural Australians.

This question of employment is a significant one. give a brief example from m
experience at Lajamanu, so committed was the cortyntonthe bilingual educatio
programme that in 1982 ten Warlpiri adults workelll time for the entire year with n

-

of
al

remuneration to create Warlpiri books for Warlginildren to read in classrooms. This

need to be borne in mind in these days of govertsramcouraging people to work f
the dole.

The success of the programme could be measureathralbademic and social terms.

1989 Lajamanu school topped all government Aboalgathools in the Territory in the

Education Department's own externally-administenedierated testing programmes
English. Internal tests conducted in the schoab alsowed a steady improvement
academic achievement over the years.

n
n

It still needs to be admitted that even in thenigilial schools academic results are well

below those of their non-Indigenous counterpartsis Tis the result of a complex
mosaic of interacting factors - not least of whate Indigenous poverty and paor

health. Bilingual education is not a universal ga@a Bilingual education won't wo
social magic, and neither will any other approanhite own, but it is the best curre

option available, if properly supported and resedrcand if Aboriginal communities

want it.

In terms of my personal experience, the major aeninfior the continuation of th
bilingual programmes isn't academic, at least ndhia point in history - and here |

return to some of my earlier comments. Aboriginahicolled bilingual programmes

give Aboriginal parents and extended families & pé&sce in their children's educatio
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Indigenous-controlled bilingual education prograrmsnpmut Aboriginal teachers into
Aboriginal classrooms as "real" teachers; assist Aboriginalisation of schools,

thereby acting as circuit-breakers to continuindgfave dependence; improve relati

between community members and schools; increasmkaktendance; legitimate and

ns

strengthen the minority language and thereby rdiseself-esteem of both adults and

children.

In accordance with the most fundamental tenet atational practice, learning in ong's

own first language first allows children to moverfr the known to the unknown

their schooling, enabling them to acquire a sedanduage with greater ease. ESL &
bilingual education are mutually supportive - algqu&SL programme is an essent
part of any successful bilingual programme. As Mamagly Yunupingu, lead singer ¢
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Yothu Yindi, and formerly the principal of YirrkaRilingual School so eloquently puts
it, "If you have control over both languages, yavé double power".

Jill Kitson: Dr Christine Nicholls, of Flinders University ob8th Australia. And that'
all for this edition of Lingua Franca.

Uy

© 1999 Australian Broadcasting Corporation
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APPENDIX B: ‘Aboriginal English in the Courts’, Di ane Eades

TABLE OF CONTENTS

The twenty areas of difference in communicationt thades places under three
headings of linguistics, pragmatics and non-vedsshmunication are apparent jin
her table of contents.

* Pragmatics;

e Questioning strategies;

» Gratuitous concurrence—the tendency to agree Wélguestioner;

* Quantifiable specification—using formal systemstipalarly numbers, to give
specific details;

* Negative questions;

» Linguistic features;

e Pronunciation;

« Consonants and vowels;

e Grammar;

* The ‘inverted sentence’ form of question;

« Indicating plurals and possession;

e Plurals;

* Possessives;

* Prepositions;

* Tense;

e Pronouns and demonstratives;

» words that refer to something already mentioned,;

* Gender;

e Superlatives;

* Negatives;

e Either/or questions;

* Word order;

« Vocabulary;

e Lingo;

* Words with special meanings in Aboriginal English;

* Non-verbal features;

e (Gestures;
* Eye contact .
* Silence
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WORDS WITH SPECIAL MEANINGS IN ABORIGINAL ENGLISH

Many Standard English words have slightly differer@anings in Aboriginal English.

Examples

e CoOuUNtry ......oceeevennnnnn. land/friend

e shame........ccccceees [no exact equivaleAttomplex mixture of embarrassment
and shyniénsgt can result from various situations, partidyla
when a perss being singled out for rebuke or for praise

o learn ......ccocciiiiiinnnn. teach

e singout ..o call out

LI 1 1[o] o J group

LI N [T o I Aboriginal language

* debil debil ............... evil spirit

e grow [a child] up .....raise [a child]/bring [a &Hliup

e by'n’by ..o soon

LI o | (0)1.Y] I scold

e choke down ............. pass out/go to sleep

e chargingon ............. drinking

e drone ....ccccceiiieennn. park people

Once again, these are only examples and it shaildenassumed that every speake
Aboriginal English will use these words or attablh same meanings to them.

Aboriginal society pays close attention to the tiimeng of relationships betwee
individuals, an attention that traditional Aborigllanguages reflect in their rich set
first- and second-person pronouns.

Examples

L PSR PP PR I

o we/me’n’him/me’'nN’'her/Me’n’you .......ccooeeeeeeeciiiiieee e, we (two people)

* we/usmob/me’n'them/me’n’youse/me’n’yousemaob ........ we (more than two)

LI 0 1 PP PPPTT R TRPP you (gperson)

o youtwo/youtwofella/youse .............cooviiiiceeemiiiiiiiieeeeee you (two people)

*  youmob/yousemob/YOUSE ............coovvviiiiiiiiiiiiiiiiie e you (more than two)

Standard English vocabulary is also inadequate vith@mes to expressing kinship,

some English words have acquired different shafl@seaning in Aboriginal English.

Usually the meaning is extended to reflect the theo&inship network.

Examples (traditionally oriented communities)

* mother ............... biological mother and hetess
« father ................. biological father and hrsthers
» cousin-brother .... father’s brother’s son

e cousin-sister ....... mother’s sister’'s daughter

r of

n
of
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Examples (less traditionally oriented communities)

* auntie ......ccceeeeeee female relative of an oldeneration

e uncle ....ccceeeeennnn. male relative of an olgeneration

e cuz (cousin) ....... any relative of the same getinam

*  SiSter ..ccceeeeiierennn. any female Aborigine éoftused by urban Aborigines to expre
solidarity)

e brother ............... any male Aborigine (oftesed by urban Aborigines to express
solidarity)

Why is this a problem?

While many of these differences in usage are ubylite cause difficulties in the

1%

courtroom, the danger is that in some cases questicand witnesses will be at craoss

purposes, and that juries will be seriously misiBuis danger is most real with kinship
terms, because a witness could seem to be givingachbctory evidence about one

person while in fact referring at different timesttvo (or more) people.

How can the problem be avoided?

Try to use a communication facilitator from the sagommunity as the witness
someone with significant experience dealing witht tbommunity, e.g. someone wi
relatives from there.

Check that you’ve understood the answer:

Example
He came home by 'n’ by—that’s soon, right?

Whenever there is reference to a kinship term, lcheleo is being referred to,
possible by using names:

Examples
You went to stay with your mother—that’s Marganeht?
Your cousin-sister—what’s her name, then?

If necessary, clarify the biological relationshipgtween people:

Example
Your auntie—that’s your mother’s sister?

or
th
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APPENDIX C: ‘Koori Court and Children’s Koori Court Checklist’ - Data

Collection Sheet

For the Magistrate (Name of Magistrate - )

Y/N

1.

Did they use a personal (familiaay of communicating with the client
rather than an impersonal (distant) approach?

2.

Did they consider factors that related te client's cultural history
(included related family detailsis well as their legal historg

Did they allow client to explain events usingcantextual framework
(events, experiences and relationships involved)hera than using
quantitative specification (time, quantity or date)?

Wastheir body language respectful of their client(Did they lean toward
them, use hand/head gestures etc)?

12)

Did they explain what will happen in court and thele as the Magistrate?

Did they make use a&ny culturally appropriate language such as 'charge
up' not intoxicated®ist examples used on the day in space given below.

For the Solicitor (Name of Solicitor - )

Y/N

1.

Did they use a personal (familiaway of communicating with the client
rather than an impersonal (distant) approach?

2.

Did they build a case thag¢presented the client's cultural history(included
related family detailsas well as their legal histor

Did they allow client to explain events usingcantextual framework
(events, experiences and relationships involved)hera than using
quantitative specification (time, quantity or date)?

Was their body language respectful of their clien? (ie. Did they lear
towards them, use hand/head gestures etc)?

Did they explain what will happen in court and theie as the solicitor?

Did they make use @y culturally appropriate language such as 'charge
up' not intoxicated®ist examples used on the day.

For our Indigenous Australian client

YIN

Is there any evidence of the following behaviour #its by this client?

Note: The following behaviour traits are recognisesicommonly used by many

Indigenous Australians and may lead to a ‘'misregdaf their responses by cou
officials such as Magistrates and solicitors.

rt

1. Use ofextended periods of silencevhen asked to give a response.

2. Avoidance of direct eye contact.

3. Use of gratuitous concurrence(in simple terms this means saying yes| to
keep the person asking the question happy rather tiving a truthful
response).

4. Use of othernon-verbal responses such as eyes downward lookipng

towards their feet during court proceedings.
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Is there any evidence of these additional behaviouraits by this client in the
Koori court setting?

1.

Client tried to tell their story or gave evidenoeheir own words.

2.

Client reacted to the presence or comments of tler&or family member
in some way (ie: shame, showed emotion)

[72)

3.

Client asked for further clarification of what whappening to them during
the court proceedings

4.

Client had family support at the table on the dbthe court proceeding.

For the Elders

Y/N

1. Did they use a personal (familiaay of communicating with the client
rather than an impersonal (distant) approach?

2. Did they consider factors that related tbe client's cultural history
(including related family detailsg)s well as their legal historg

3. Did they allow client to explain events usingcantextual framework
(events, experiences and relationships involved)hera than using
quantitative specification (time, quantity or date) ?

4. Wastheir body language respectful of the clien{ie. Did they lean towards
them, use hand/head gestures etc)?

5. Did they (or someone else on their behalf) expleivat will happen in court
and their role as Elder?

6. Did they make use any culturally appropriate language such as 'charged

up' not intoxicated®ist examples used on the day.

FOOTNOTE: The following information is relevant to Qu. 3 ibfe court data
collection sheetvhich asks of the Magistrate, the solicitor and Hiders; 'Did

they allow client to explain events using a contaktframework (events,
experiences and relationships involved) rather thamg specific quantification).
A specific question'How many drinks did you have?' mighd answered either
vaguely, as inOh, must have been quite a fesr' through being specific in
relation to another situation or context, suchMsst be more than Freddie'.
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APPENDIX D: ‘Magistrates’ and Children’s Court Checklist’
Data Collection Sheet

Magistrates Court and Children's Court Checklist - Date:
Location:

Type of Hearing: Matter:

For the Magistrate (Name of Magistrate - )

Y/N

1. Did they use a personal (familiaay of communicating with the client
rather than an impersonal (distant) approach?

2. Did they consider factors thatepresented the client's cultural history
(included related family detailsls well as their legal histor

3. Did they allow client to explain events usingcantextual framework
(events, experiences and relationships involved)hera than using
quantitative specification (time, quantity or date)?

4. Was their body language respectful of their clien? (ie. Did they lear
towards them, use hand/head gestures etc)?

I

5. Did they explain what will happen in court and thele as the Magistrate?

6. Did they make use @ny culturally appropriate language such as 'charge
up' not intoxicated®ist examples used on the day in space given below.

For the Solicitor (Name of Solicitor - ) /M

1. Did they use a personal (familiajay of communicating with the client
rather than an impersonal (distant) approach?

2. Did they build a case thatpresented the client's cultural history(included
related family detailsas well as their legal historf

3. Did they allow client to explain events usingcantextual framework
(events, experiences and relationships involved)hera than using
quantitative specification (time, quantity or date)?

4. Was their body language respectful of their client(ie: Did they lean
towards them, use hand/head gestures etc)?

5. Did they explain what will happen in court and thele as the solicitor?

6. Did they make use any culturally appropriate language such as 'charged
up' not intoxicated®ist examples used on the day.

For our Indigenous Australian client Y/N

Is there any evidence of the following behaviour tits by this client?

Note: The following behaviour traits are recognisesicommonly used by many

Indigenous Australians and may lead to a ‘'misregdaf their responses by cou
officials such as magistrates and solicitors.

rt

1. Use ofextended periods of silencevhen asked to give a response.

2. Avoidance of direct eye contact.

3. Use of gratuitous concurrence(in simple terms this means saying yes
keep the person asking the question happy rather tiving a truthful
response.)

to

4. Use of othernon-verbal responses such as eyes downward looki

towards their feet during court proceedings.
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FOOTNOTE:
The following information is relevant to Qu. 3 diet court data collection sheet
which asks of the Magistrate, the solicitor and Bteers; 'Did they allow client
to explain events using a contextual framework r{eveexperiences and
relationships involved) rather than using specifjoantification. A specific
question’How many drinks did you have?' migi¢ answered either vaguely, |as
in 'Oh, must have been quite a fear' through being specific in relation to
another situation or context, such ‘ddust be more than Freddie'.
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APPENDIX E: Sample Plain English legal letters bySally McAdams

Letter Ai: Original Version

6.
VICTORIAN ABORIGINAL LEGAL SERVICE CO-OPERATIVE LIM  ITED

[name of solicitor]
Solicitor.

Dear *kkkkkk
Law Matter

We refer to the above named matter and enclosevhikeraffidavit prepared
on your behalf.

Please can you peruse the said Affidavit ensufiregdontents therein are
true and correct. If there are any amendments tanbde to the said
document, please can you contact this Service twige your further
instructions in this matter.

If there are no amendments to be made to the dadbmit, please can you
swear the said document in the presence of a (Registrar, Solicitor,
Justice of the Peace or Sergeant-In-Charge of iaeP8tation. We note thg
the witness and Yourself are required to sign #ie Affidavit on each page
where indicated, before returning to this Servieghe enclosed stampe
self-addressed envelope.

—

L=

If you have any further queries please contactSeivice on *** or toll free
on 1800 ***,

Yours faithfully
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Letter Ai: Alternative 1

0' Dear *kkkkkkk
1. *** | aw Maltter

2. This letter is about [case details]. | have endloséh this letter an Affidavit
| have prepared for you.

3. Please can you read this Affidavit carefully andkenaure it is correct. I
there are any changes that need to be made, gl@as®u contact me tp
tell me what they are.

4. If there are no changes that need to be made taffluavit, please can yoy
swear the said document in the presence of a (Registrar, Solicitor,
Justice of the Peace or Sergeant-In-Charge ofiaeé”8tation. Both you and
the witness need to sign the Affidavit on each pagdesre indicated, beforg
you return it to this Service in the enclosed stadhpself-addressed
envelope.

5. If you have any questions, please contact thisi&=on *** or toll free on
1800 ***,

6. Yours faithfully
VICTORIAN ABORIGINAL LEGAL SERVICE CO-OPERATIVE LIM  ITED

[name of solicitor]
Solicitor.
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Letter Ai: Alternative 2

6.
VICTORIAN ABORIGINAL LEGAL SERVICE CO-OPERATIVE LIM  ITED

[name of solicitor]
Solicitor.

Dear *kkkhkk

This is [name], your solicitor. The last time yondal spoke, we talkeg
about *** [case details]. I'm writing this letteptask you to have a look
this Affidavit which | have enclosed with this lett

| need you to read this Affidavit carefully and reagure it is right. If yo
think there is anything we should change, can ylease call me and tq
me about it.

If you think the Affidavit is right as it is, youiWwneed to sign it in front g
a witness. The people who can be a witness areowat QRegistrar,
solicitor, or a Justice of the Peace or SergeaiitHarge of a Police Statio
Both you and the witess will need to sign the Affidavit on each pa
where it says. Then you will need to send it backne. | have included
stamped, self-addressed envelope so you can deasiiy .

If you want to ask any questions, please calbm#&***

Yours faithfully
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